Private
M&A
Contributing editors
Will Pearce and John Bick

2018

© Law Business Research 2017

Private M&A 2018
Contributing editors
Will Pearce and John Bick
Davis Polk & Wardwell LLP

Publisher
Gideon Roberton
gideon.roberton@lbresearch.com
Subscriptions
Sophie Pallier
subscriptions@gettingthedealthrough.com
Senior business development managers
Alan Lee
alan.lee@gettingthedealthrough.com
Adam Sargent
adam.sargent@gettingthedealthrough.com
Dan White
dan.white@gettingthedealthrough.com

Law
Business
Research
Published by
Law Business Research Ltd
87 Lancaster Road
London, W11 1QQ, UK
Tel: +44 20 3708 4199
Fax: +44 20 7229 6910
© Law Business Research Ltd 2017
No photocopying without a CLA licence.
First published 2017
First edition
ISSN 2515-3781

© Law Business Research 2017

The information provided in this publication is
general and may not apply in a specific situation.
Legal advice should always be sought before taking
any legal action based on the information provided.
This information is not intended to create, nor does
receipt of it constitute, a lawyer–client relationship.
The publishers and authors accept no responsibility
for any acts or omissions contained herein. The
information provided was verified between August
and October 2017. Be advised that this is a developing
area.

Printed and distributed by
Encompass Print Solutions
Tel: 0844 2480 112

CONTENTS
Comparing UK and US acquisition agreements

7

Will Pearce and William Tong
Davis Polk & Wardwell London LLP

Ireland89
Paul Robinson and Conor McCarthy
Arthur Cox

Price mechanisms: seller versus buyer considerations

11

Amit Abhyankar and Hinesh Desai
PricewaterhouseCoopers LLP

Italy96
Filippo Troisi and Francesco Florio
Legance – Avvocati Associati

The use of W&I insurance in private M&A transactions

14

Japan103

Lorraine Lloyd-Thomas
Marsh Ltd

Kayo Takigawa and Yushi Hegawa
Nagashima Ohno & Tsunematsu

Australia17

Korea109

Michael Wallin, Jessica Perry and Roberta Foster
MinterEllison

Gene-Oh (Gene) Kim and Joon B Kim
Kim & Chang

Austria23

Luxembourg116

Florian Kusznier
Schoenherr Rechtsanwaelte GmbH

Gérald Origer, Claire-Marie Darnand and Michaël Meylan
Stibbe

Belgium29

Mexico122

Dries Hommez and Laurens D’Hoore
Stibbe

Ricardo Garcia Giorgana
Galicia Abogados, SC

Canada36

Netherlands128

John Mercury, James McClary, Bryan Haynes, Ian Michael,
Kristopher Hanc and Drew Broughton
Bennett Jones LLP

Hans Witteveen and Julie-Anne Siegers
Stibbe

China42
Jie Lan and Jiangshan (Jackson) Tang
Haiwen & Partners
Howard Zhang
Davis Polk & Wardwell LLP

Norway135
Ole Kristian Aabø-Evensen
Aabø-Evensen & Co Advokatfirma
Poland145

Denmark48
Anders Ørjan Jensen and Charlotte Thorsen
Gorrissen Federspiel

Joanna Wajdzik, Anna Nowodworska and Damian Majda
Wolf Theiss
Portugal152

Finland53
Sten Olsson and Johannes Husa
Hannes Snellman Attorneys Ltd

Francisco Santos Costa
Cuatrecasas
Serbia159

France59

Nenad Stankovic, Sara Pendjer, Tijana Kovacevic and Dusan
Djordjevic
Stankovic & Partners

Christophe Perchet, Juliette Loget and Jean-Christophe Devouge
Davis Polk & Wardwell LLP

South Africa

Germany65

Charles Douglas and Sibonelo Mdluli
Bowmans

Alexander Schwarz and Ralf Morshäuser
Gleiss Lutz

Spain171

Hong Kong

71

165

Federico Roig García-Bernalt and Francisco J Martínez Maroto
Cuatrecasas

Paul Chow and Yang Chu
Davis Polk & Wardwell

Sweden178

India79

Peter Sundgren and Matthias Pannier
Advokatfirman Vinge KB

Iqbal Khan and Abhinav Bhalaik
Shardul Amarchand Mangaldas & Co

2

Getting the Deal Through – Private M&A 2018
© Law Business Research 2017



CONTENTS

Switzerland184

United Kingdom

Claude Lambert and Reto Heuberger
Homburger AG

Will Pearce, Simon J Little and William Tong
Davis Polk & Wardwell London LLP

Turkey190

United States

Noyan Turunç, Kerem Turunç, Esin Çamlıbel, Grace Maral
Burnett, Didem Bengisu and Nilay Enkür
TURUNÇ

Harold Birnbaum, Lee Hochbaum and Brian Wolfe
Davis Polk & Wardwell LLP

www.gettingthedealthrough.com 

196

203

3
© Law Business Research 2017

Stibbe

BELGIUM

Belgium
Dries Hommez and Laurens D’Hoore
Stibbe

Structure and process, legal regulation and consents
1

How are acquisitions and disposals of privately owned
companies, businesses or assets structured in your
jurisdiction? What might a typical transaction process involve
and how long does it usually take?

Acquisitions and disposals of privately owned companies between a
seller and a purchaser generally take place through the execution of a
share purchase agreement if the shares in a company are being transferred; or an asset purchase agreement if all or part of the assets, liabilities, or both of a company are being transferred. Alternatively, it is
also possible for an investor to acquire a participation in a company by
subscribing to a capital increase whereby new shares in said company
are issued, in which case an investment agreement will generally be
entered into. Share purchase agreements, asset purchase agreements
and investment agreements partly differ due to their particular subject
matter, but are also comparable in numerous respects (eg, they often
include comparable indemnification and limitation mechanisms).
Transaction processes can largely be divided into two categories:
bilateral transactions whereby a purchaser directly approaches a seller
or vice versa and negotiations are entered into directly; or auction processes, often managed by a corporate finance firm or investment bank
that contacts various potential bidders in the framework of a competitive process.
In a direct bilateral transaction, the structure will depend on the
type of business and the parties involved, but generally this will consist
of a preliminary negotiation phase during which parties will discuss the
proposed transaction, after which a letter of intent may be issued or a
(binding or non-binding) term sheet can be agreed upon. Following this
preliminary stage, due diligence will often take place, followed by the
drafting and negotiating of detailed transaction documents. The length
of this process can vary significantly from a couple of weeks or months
to up to a year. This will very much depend on the interest and motivation of the parties involved, given that there will be no formal organised
process as is the case in an auction.
An auction process generally starts with the preparation and distribution of an information memorandum to potential bidders. When the
interest of potential bidders is still unclear, they may initially only be
provided with a teaser, which in essence is a summary of a more comprehensive information memorandum. In the next stage, non-binding
bids will be solicited on the basis of which bidders will be selected to
proceed to the next round, in which they will generally be allowed to
perform due diligence on the target. This due diligence process may
be facilitated by the provision of a vendor due diligence report to the
bidders. The larger a transaction, the likelier it is that a vendor due
diligence report will be provided. During the due diligence stage, draft
transaction documents will be provided by the seller to the bidders. At
the end of the due diligence stage, bidders will be requested to submit
binding bids together with mark-ups of the transaction documentation.
On the basis of said bids, the seller will choose one or more bidders to
continue negotiations with until an exclusive bidder remains and final
transaction documentation is entered into. The duration of an auction
process will much depend on the size of the target and can range from
two to six or more months.

2

Which laws regulate private acquisitions and disposals
in your jurisdiction? Must the acquisition of shares in a
company, a business or assets be governed by local law?

Belgian corporate law is set out in the Belgian Companies Code, which
includes the basic principles on the transferability of shares and various
procedures for corporate restructurings for the various types of companies in Belgium. Additionally, it will need to be assessed whether a
merger filing is required by applicable national and European competition laws. In the case of a transfer of assets or liabilities, further regard
will, inter alia, need to be had to legislation governing the transfer of
employees, tax legislation, legislation governing the transfer of contracts, title to (real) property and intellectual property.
Share or asset transactions can be governed by foreign laws provided that certain local law formalities (eg, registration of a transfer of
shares in the share register of the company, registration of a transfer of
real estate in the mortgage register) are complied with. Moreover, the
Companies Code provides for some procedures for transfers of assets
or liabilities, which procedures are characterised by certain advantages
(eg, transfer of assets or liabilities by law). These benefits can only be
taken advantage of if Belgian law procedures are followed.
3

What legal title to shares in a company, a business or assets
does a buyer acquire? Is this legal title prescribed by law or
can the level of assurance be negotiated by a buyer? Does
legal title to shares in a company, a business or assets transfer
automatically by operation of law? Is there a difference
between legal and beneficial title?

In Belgium, full legal title to shares or assets is generally transferred
and sellers usually give unlimited warranties in the transaction documentation that they have full, valid and unencumbered title to the
shares or assets they are transferring, as well as the capacity to perform
such transfer.
Title to shares in a company transfers upon the registration of the
share transfer in the share register of said company. Title to assets in
principle transfers upon there being a valid transfer agreement (provided that there may be certain transfer formalities for certain assets
such as real estate, permits, intellectual property, contracts, etc), but
can also transfer by operation of law if one of the special asset transfer
procedures set forth in the Companies Code is complied with.
In Belgium, the full ownership of shares or assets can be split up
into bare ownership and (temporary) usufruct; however, in private
M&A, the full ownership of shares and assets is generally transferred,
and such distinction is not made. If real estate is involved in the transaction the situation might be different, since land ownership can be
structured and split up in different manners (eg, the granting of rights
to build, long lease rights, easements).
4

Specifically in relation to the acquisition or disposal of shares
in a company, where there are multiple sellers, must everyone
agree to sell for the buyer to acquire all shares? If not, how can
minority sellers that refuse to sell be squeezed out or dragged
along by a buyer?

The principle is that for all the shares in a company to be transferred, all
shareholders will need to agree to such transfer. When there are different shareholders, a shareholders’ agreement will often be in place that
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may include provisions regulating the transfer of shares in the company, such as a drag-along provision pursuant to which certain shareholders can force the other shareholders to sell their shares in certain
circumstances. Such provisions can also be set forth in the articles of
association of the company.
Apart from contractual arrangements or arrangements in the articles of association, the Companies Code does not provide for a general squeeze-out or drag-along procedure for private companies. Only
in exceptional circumstances is it possible to claim the exclusion of a
shareholder in court.
5

Specifically in relation to the acquisition or disposal of a
business, are there any assets or liabilities that cannot be
excluded from the transaction by agreement between the
parties? Are there any consents commonly required to be
obtained or notifications to be made in order to effect the
transfer of assets or liabilities in a business transfer?

There are two main options for structuring the sale of a business or
assets and liabilities in Belgium: either the assets and liabilities to be
transferred are chosen specifically, or the transaction is structured
through one of the procedures set forth in the Companies Code as a
sale of a business branch or universality.
In the case of a transfer of individual assets and liabilities, parties
can at their discretion determine the scope of the assets and liabilities
to be transferred, provided that for each asset and liability the legally
required transfer formalities are complied with (eg, notifications to or
consents from counterparties to contracts).
Structuring the transaction through one of the procedures in the
Companies Code has the advantage that the transfer takes place by
operation of law, without the need to comply with the specific transfer
formalities per asset or liability (subject to certain exceptions). On the
other hand, such procedure entails that all the assets and liabilities that
are part of the transferred business branch or the whole business are
transferred without the possibility of cherry-picking.
In addition to the above and irrespective of the corporate procedure that is chosen, if the Belgian regulations regarding transfers of
undertakings, as laid down in the Belgian national collective bargaining agreement no. 32 bis, are applicable, the buyer is obliged to take
over all rights and obligations that arise from the employment agreements regarding the employees who are part of the transferred business, as these employees are in principle automatically transferred to
the buyer (see questions 33 to 35).
6

Are there any legal, regulatory or governmental restrictions
on the transfer of shares in a company, a business or assets
in your jurisdiction? Do transactions in particular industries
require consent from specific regulators or a governmental
body? Are transactions commonly subject to any public or
national interest considerations?

When shares in a company, a business or assets are transferred, the
applicable competition laws should be regarded. In Belgium, mergers need to be notified to the Belgian Competition Authority when the
involved undertakings jointly realise a turnover in Belgium exceeding €100 million, and at least two of the undertakings involved each
realise a turnover of at least €40 million in Belgium. However, if the
transaction meets the turnover thresholds set out in the EU Merger
Regulation, and hence a notification to the European Commission is
required, no separate notification will be required in Belgium.
Besides merger control, transactions in Belgium are generally
not subject to government approval; nor are they subject to public or
national interest considerations (but exceptions may exist in very specific sectors). That said, government-issued permits, concessions and
the like may be subject to change of control, transfer or similar restrictions, which may indirectly result in governmental consent being
required to properly effect a transaction.
7

Are any other third-party consents commonly required?

A sale of shares in a company in principle does not require any thirdparty consents other than approval by the competition authorities if
the relevant thresholds are met (see question 6). However, contractual
arrangements, subsidies, public tenders, etc, may include change of
control provisions requiring the notification or prior approval of a contemplated share transaction.

As indicated in question 5, if a sale of assets is structured through
one of the procedures in the Companies Code, the transfer takes place
by operation of law and third-party consents will, in principle, not be
required (subject to exceptions, such as very specific transfer restrictions in contracts). However, if an asset sale is not structured through
such procedure, the formalities applicable to each asset will need to be
complied with to effect its transfer. This will likely include the requirement to obtain consent from counterparties to contractual arrangements if obligations under such contracts are transferred and the
requirement to notify debtors if rights are transferred. Additionally, the
transfer of certain assets will require registration or notification (eg, in
the mortgage register in the case of a transfer of real estate, changes to
intellectual property registrations, notification of a transfer of an environmental permit) in order for the transfer to be effective towards third
parties.
8

Must regulatory filings be made or registration fees paid to
acquire shares in a company, a business or assets in your
jurisdiction?

Transfers of shares in principle do not require regulatory filings or the
payment of registration fees. If assets are transferred through the procedures provided in the Companies Code, the intervention of a notary
public will be required, which will entail notary costs and the requirement to pay certain nominal registration duties.
If real property is transferred in the context of an asset sale, real
estate transfer tax (at a rate of 10 per cent in the Flemish Region or 12.5
per cent in the Brussels or the Walloon Region) will be due. Such real
estate transfer tax is in principle (provided there is no abuse) not due if
shares are sold in a company that owns real estate.
If other assets are transferred that require registration, additional
limited registration fees may be due (eg, to change intellectual property
registrations). See question 31.
Advisers, negotiation and documentation
9

In addition to external lawyers, which advisers might a buyer
or a seller customarily appoint to assist with a transaction?
Are there any typical terms of appointment of such advisers?

In the event of an auction process, a seller will generally appoint a
financial adviser to structure and lead the process. In addition, an
accountant may be engaged to perform an audit of the accounts and to
provide tax structuring advice. A buyer will, in addition to lawyers, also
generally be assisted by a financial adviser and an accountant, who will
be responsible for the financial and tax due diligence, and who may be
charged with, for example, setting up a debt pushdown structure. In the
context of due diligence, it is further possible that certain specialised
consultants are engaged to perform, for example, commercial, strategic, environmental or pensions due diligence.
These advisers will generally be engaged on the basis of their
proper standard terms of engagement, which are rarely negotiated in
detail. Fees may take the form of a success fee, be based on the transaction value and complexity, or simply be invoiced at set hourly rates.
10 Is there a duty to negotiate in good faith? Are the parties
subject to any other duties when negotiating a transaction?
Under Belgian law, parties to a potential transaction are in principle
free to negotiate and to terminate negotiations. Certain conduct during
the negotiations, however, can be regarded as running counter to an
implicit legal duty of care or good faith and give rise to pre-contractual
liability.
A case in point is the termination of negotiations without valid reason and without respect for the reasonable expectations of the other
party, such as the termination of negotiations that have reached a stage
where it would be reasonable for the other party to expect that a contract would be entered into. This will most often be the case when there
is practically a full and valid agreement with regard to the essential
characteristics of the transaction.
A failure to disclose certain information to the other party can also
result in pre-contractual liability.
Parties can impose explicitly a duty of good faith on each other by
agreeing to binding heads of terms.
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11 What documentation do buyers and sellers customarily enter
into when acquiring shares or a business or assets? Are there
differences between the documents used for acquiring shares
as opposed to a business or assets?
When shares in a company are being transferred, the parties will enter
into a share purchase agreement. It is also possible that an investor acquires a participation in a company by subscribing to a capital
increase whereby new shares in said company are issued, in which case
an investment agreement will generally be entered into. In addition, if
all the shares are not sold, or if under a capital increase new shares are
issued, such that one or more of the existing shareholders will continue
to be shareholders next to the purchaser, a shareholders’ agreement
setting forth governance and share transfer arrangements is generally
entered into.
In the case of a transfer of a business or assets, an asset purchase agreement will be entered into. If the asset transfer is effected
in accordance with one of the procedures set forth in the Companies
Code, additional documentation will need to be drafted in accordance
with the requirements of the relevant procedure (eg, board reports, a
shareholders’ meeting before a notary public). Specific documentation
for the transfer of certain assets may also be required, such as for the
transfer of real estate, which needs to take place in notarial form.
Share purchase agreements, asset purchase agreements and
investment agreements partly differ due to their particular subject matter. Asset purchase agreements will, for example, include substantial
provisions delineating the scope of the assets or liabilities to be transferred and detailing the relevant transfer formalities, whereas a transfer of shares is much more straightforward in that respect. However,
these agreements are also comparable in numerous other respects and
will, for example, often include comparable indemnification and liability limitation mechanisms.
Additional ancillary documentation and agreements entered into
may consist of, inter alia, non-disclosure agreements, transitional supply or services agreements, licensing agreements, (new) management
agreements and intellectual property (IP) transfer agreements.
12 Are there formalities for executing documents? Are digital
signatures enforceable?
The civil law principle that applies in Belgium is that every contract
must be initialled (on each page) and signed by all the parties thereto
in as many originals as there are parties. This, however, does not prevent signature of documents in counterparts. Signature needs to take
place by persons who are authorised to sign. This is straightforward for
natural persons (save in exceptional circumstances, such as if the person signing is incapacitated or incompetent to sign, and always taking
into account such person’s marital status), but this requires attention
for legal entities such as companies. It will need to be assessed whether
the person or persons signing on behalf of a legal entity are empowered
to do so on the basis of either the entity’s articles of association or a
validly issued power of attorney. Powers of attorney, whether granted
by a natural person or a legal entity, do not need to be in notarial form.
In the context of a sale of assets, certain documents (eg, for the
transfer of real property) should take the form of a notarial deed, so
they must be executed in the presence of and by a civil law notary.
Electronic signatures are enforceable pursuant to the European
Union eIDAS Regulation (910/2014/EC), although hard-copy, physically signed original documents are in practice used in private M&A
transactions in general.
Due diligence and disclosure
13 What is the typical scope of due diligence in your jurisdiction?
Do sellers usually provide due diligence reports to prospective
buyers? Can buyers usually rely on due diligence reports
produced for the seller?
Due diligence will practically always relate to at least the legal, financial, tax and commercial aspects of a company or business. In addition,
depending on the type of business, separate in-depth investigations
may be conducted in relation to specific subjects such as environmental
risks and pension obligations, but these can also be part of the overall
legal due diligence exercise. A legal due diligence exercise will generally focus on corporate matters, commercial (customer and supplier)
agreements, real estate (including, as the case may be, environmental

matters), employees (including, as the case may be, pensions), IP, IT
and financing agreements.
In small and medium-sized transactions, vendor due diligence
reports are not often provided, whereas in auction processes relating
to large or complex targets it is customary to facilitate and accelerate
the due diligence phase of the auction process by providing candidate
buyers with vendor due diligence reports. Most buyers will still conduct
a limited confirmatory due diligence on the basis of these reports when
evaluating a transaction. Reliance on the provided vendor due diligence reports is often provided to the successful bidder and its financing banks.
14 Can a seller be liable for pre-contractual or misleading
statements? Can any such liability be excluded by agreement
between the parties?
The seller has a pre-contractual obligation to inform. If he or she fails
to notify the (potential) buyer about possible deal-altering information,
he or she could be held liable pre-contractually even if a contract is not
ultimately entered into. Parties can by agreement exclude their extra
contractual liability; however, no such exclusion is possible in the case
of fraud or deceit.
See question 10 in relation to pre-contractual liability for the termination of negotiations.
15 What information is publicly available on private companies
and their assets? What searches of such information might
a buyer customarily carry out before entering into an
agreement?
A number of documents relating to private companies need to be
deposited at the registry of the commercial court in the territorial
jurisdiction in which the company has its registered office. Such documents include the deed of incorporation, amendments to the articles
of association and important corporate decisions. Extracts of these
documents often also need to be published in the Annexes to the
Official Belgian Gazette. A company also needs to deposit its annual
accounts at the National Bank of Belgium, which accounts are made
available publicly online. In addition thereto, the Crossroads Bank of
Enterprises, with which each company needs to be registered, includes
certain basic information in relation to each company. However, this is
not always accurate and should always be verified against the official
publications in the Official Belgian Gazette.
Certain other databases, such as Graydon, may include additional
information relating to, for example, the financial health of a company,
but these are rarely used in the context of due diligence processes.
In relation to real estate, searches of the mortgage register can be
conducted. In relation to soil, depending on the location of the land,
certain online public registers exist on the basis of which rudimentary
information in relation to previously conducted soil investigations can
be consulted. In addition, following from the basic principle of government transparency, complete permits and certain soil investigations
can be requested. However, such information would generally form
part of the data room.
The status of registered IP rights and domain names can generally
also be verified quite easily in freely accessible online registers.
The above searches are usually conducted in addition to and to verify, where possible, the information provided through the data room.
16 What impact might a buyer’s actual or deemed knowledge
have on claims it may seek to bring against a seller relating to
a transaction?
The fact that a buyer has knowledge of a certain matter, such as a
breach of representations and warranties, will in principle not prevent
said buyer from claiming damages from a seller. However, especially
in cases where the buyer had actual knowledge of the matter, the argument could be raised that the seller is acting in bad faith, which is
against the general principle that an agreement needs to be performed
in good faith. This could potentially limit a buyer’s chances of successfully claiming damages.
In this respect, transaction documentation will often specify
whether a buyer is permitted to issue a claim on the basis of matters
or circumstances of which it was aware at the time of entering into the
agreement. It is fairly common to exclude the possibility for the buyer
to claim if he or she had actual knowledge of a matter. The exclusion of
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deemed knowledge is less common, but does occur from time to time.
Such purchaser’s knowledge provision is often included in addition to
the concept of (fair) data room disclosure.
Pricing, consideration and financing
17 How is pricing customarily determined? Is the use of closing
accounts or a locked-box structure more common?
Both closing accounts and locked-box mechanisms are commonly
used.
In transactions involving a sale of shares in a company, the use
of locked-box accounts is most common, since company-specific
accounts are generally readily available. Besides this, locked-box
accounts have the obvious advantage of providing a final purchase
price on the closing date.
Closing accounts generally prove more useful in asset transactions
in which (part of ) a business is being carved out, where the valuation
may depend more on the value of the assets that are actually transferred (eg, stock), rather than on the (expected) profitability, as is generally the case for companies.
18 What form does consideration normally take? Is there
any overriding obligation to pay multiple sellers the same
consideration?
Cash is by far the most common form of consideration, provided that
the cash consideration may partly be structured through deferred payment mechanisms such as vendor loans or, more commonly, earn-outs.
If one or more sellers reinvest in the target, shareholder loans often
take the place of vendor loans. Payments in securities, other than in a
reinvestment scenario in which shares in the acquisition vehicle may be
acquired, are very rare in private M&A transactions.
There is no overriding obligation to treat sellers equally in terms
of the consideration paid to them; however, discrepancies in the (pro
rata) payments received by sellers are, for obvious reasons, rare to nonexistent, and this may also have a tax impact. This is, however, subject to the caveat that payment structures may differ between sellers
depending on, for example, reinvestment and earn-out arrangements.
19 Are earn-outs, deposits and escrows used?
Earn-outs, although not common, may be used, for example, where
part of the valuation is based on future performance of the target,
whereby the sellers continue to render (transitionary) management
services during the earn-out period, or where part of the valuation is
based on the occurrence of (uncertain) future events (eg, the obtaining
of certain permits, timely completion of a project).
The use of deposits is extremely rare, but can occur when it is
uncertain whether the purchaser will be able to proceed to closing (eg,
due to the economic climate in the jurisdiction it is based in).
The use of escrows is quite common as security for claims in cases
of a breach of the representations and warranties or as security for
indemnity claims.
20 How are acquisitions financed? How is assurance provided
that financing will be available?
Where the purchaser is an industrial party (such as a multinational
acquiring a small or medium-sized enterprise active in the same or a
complementary business), acquisitions may be fully equity-funded.
However, more commonly and in practically all acquisitions involving
a private equity fund as purchaser, funding will be structured through a
mix of equity and external bank debt. In addition thereto, the financing
structure may be supplemented with subordinated shareholder loans
or vendor loans.
The obtainment of bank funding may be included as a condition
precedent in the transaction documentation. However, in competitive
auction processes purchasers will try to avoid imposing such condition
to provide deal certainty to the seller. Therefore, purchasers will often
strive to obtain committed financing term sheets from banks prior to
signing.
Where the purchaser is a newly incorporated company and if committed financing is not yet available, sellers will often request an equity
commitment letter or parent guarantee to be certain that sufficient
funding will be available.

21 Are there any limitations that impact the financing structure?
Is a seller restricted from giving financial assistance to a
buyer in connection with a transaction?
In this respect, the restriction on financial assistance in article 629 of
the Company Code should be taken into account, which provides that a
Belgian limited liability company may in principle not provide loans or
securities to finance the acquisition of its own shares (or profit certificates) unless certain strict requirements are complied with. The result
of this is that financial assistance within the strict meaning of this provision and in compliance with the legal requirements is rarely provided.
It is, however, generally accepted that article 629 of the Company
Code should be interpreted restrictively, as a consequence of which
debt pushdown techniques such as capital decreases and dividend distributions to repay acquisition loans taken out at the level of the purchaser are possible.
Conditions, pre-closing covenants and termination rights
22 Are transactions normally subject to closing conditions?
Describe those closing conditions that are customarily
acceptable to a seller and any other conditions a buyer may
seek to include in the agreement.
In competitive auction processes, a purchaser will strive to include as
limited a number of closing conditions (commonly referred to in transaction documentation as conditions precedent) as legally possible, and
will if possible suggest simultaneous signing and closing of the transaction. Certain closing conditions such as approval of the transaction by
the competent competition authorities may not be avoidable, but will
often also be acceptable to the seller since they will often apply irrespective of the identity of the purchaser.
In bilateral transactions or less competitive auctions, additional
closing conditions may be included, such as the entry into certain
agreements with third parties, obtaining of certain waivers or completion of a pre-closing restructuring. However, even in this context parties often strive to limit the number of such conditions and agree on
simultaneous signing and closing if possible.
23 What typical obligations are placed on a buyer or a seller
to satisfy closing conditions? Does the strength of these
obligations customarily vary depending on the subject matter
of the condition?
Transaction documentation will generally include that parties must
use their (reasonable) best efforts to strive for satisfaction of the closing conditions.
If approval by the competition authorities is required, the extent
of the obligations of the parties will generally be the subject of negotiation; for example, whether conditions imposed by the competition
authorities, such as divestments, should be complied with. Although in
competitive auction processes a seller may impose a ‘hell or high water’
standard on the purchaser for obtaining competition approval, such
standard is rarely included in its strict sense in final documentation.
24 Are pre-closing covenants normally agreed by parties? If so,
what is the usual scope of those covenants and the remedy for
any breach?
In transactions with a locked-box mechanism, which as indicated in
question 17 is most common for transactions involving a transfer of
shares, customary pre-closing covenants will consist of an ordinary
course of business (in accordance with past practice) obligation (such
obligation generally also being included in transactions with closing
accounts) as well as a no leakage obligation, each time for the period
from the locked-box accounts date until the signing date as well as for
the period between signing and closing. Specific lists of what is considered as being in any event outside the ordinary course of business and
of leakage and permitted leakage items will generally be included and
be the subject of negotiation. Another customary pre-closing covenant
of a softer nature is a general undertaking by the parties to cooperate in
good faith to reach closing.
The remedy for leakage will be an undertaking by the seller to
indemnify the purchaser for any loss (indirectly) resulting from such
leakage.
With respect to ordinary course obligations, a specific remedy in
the case of a breach is rarely provided since damages are often more
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difficult to quantify or predict in relation to such breach and damages,
or the possibility for specific performance will need to be assessed on
a case-by-case basis.
25 Can the parties typically terminate the transaction after
signing? If so, in what circumstances?
The possibilities for termination of a transaction following signing are
generally kept to an absolute minimum. Termination will be possible if
a closing condition is not satisfied (or is waived by the party to whose
benefit it is) prior to an agreed ‘long-stop date’. Termination may also
be possible if, on closing, one of the parties does not comply with its
closing obligations (eg, payment of the purchase price, delivery of the
shares or assets), with the non-defaulting party being able to claim
damages in such case (which may or may not be liquidated in the form
of a break fee).
The possibility to terminate a transaction on the basis of a breach of
other obligations than closing obligations, such as a breach of the representations and warranties or an ordinary course obligation, is often
contractually excluded, with damages being the exclusive remedy.
26 Are break-up fees and reverse break-up fees common in your
jurisdiction? If so, what are the typical terms? Are there any
applicable restrictions on paying break-up fees?
It is rather unusual for break fees to be included in documentation
regarding private M&A transactions. Nonetheless, these are included
from time to time, in very competitive auction processes or in transactions in which parties are already seriously committed or will seriously
commit (eg, financially or commercially) to each other between signing
and closing, and may in such case be reciprocal. If a break fee is not
included, the non-defaulting party will generally still be able to claim
damages; however, these may be difficult to assess. In general it is fairly
rare that a transaction is terminated after signing.
The general principle under Belgian law is that liquidated damages provisions, including break fees, may not have a punitive character, but need to be based on a realistic assessment of the damages
that the parties could reasonably expect to incur in the case of a breach
of obligations at the time the amount was agreed upon. If this limitation is disrespected and a dispute arises, a judge will be able to mitigate liquidated damages it considers excessive to a reasonable amount.
However, a judge cannot mitigate the amount to an amount lower than
the amount that could have been claimed if no liquidated damages
amount was agreed upon.
Representations, warranties, indemnities and post-closing
covenants
27 Does a seller typically give representations, warranties and
indemnities to a buyer? If so, what is the usual scope of those
representations, warranties and indemnities? Are there
legal distinctions between representations, warranties and
indemnities?
A seller will practically always give representations and warranties to a
certain extent. The bare minimum is that these are given in relation to
the capacity to enter into the transaction and in relation to title to the
shares or assets that are transferred. In addition thereto, the other matters in relation to which representations and warranties are given and
their scope will depend on the nature of the target and the competitiveness of the process. Commonly included representations and warranties relate to corporate matters, accounts, assets, material agreements,
permits and environmental matters, IP, IT, insurance, employees, litigation and tax.
A seller will be reluctant to grant specific indemnities, but in the
case of clearly defined substantial risks that have been identified during due diligence or that have been disclosed (eg, ongoing litigation, a
pending tax audit, potential soil pollution), a limited number of indemnities may be included. In such case, the seller will want to describe the
scope of the indemnity in as much detail as possible.
The terms representations and warranties are commonly used
together and interchangeably. In the case of a breach of a representation or warranty, the purchaser will be entitled to claim damages to
cover such amount of loss required to put it in the position it would
have been in should the representation or warranty have been accurate (such loss can be incurred directly by the purchaser or indirectly

through, for example, its shareholding in the target company). Claims
based on representations and warranties are generally subject to a
number of liability limitations.
Specific indemnities relate to specific risks known to the parties
and will entitle the purchaser to claim damages if the matter envisaged
by the indemnity gives rise to a loss for the purchaser. Specific indemnities are subject to no or only a limited number of limitations.
28 What are the customary limitations on a seller’s liability
under a sale and purchase agreement?
Liability limitations are primarily agreed in relation to the representations and warranties that are given, whereas claims based on breaches
of other undertakings (eg, confidentiality) will generally not be limited.
Specific indemnities will generally not be subject to the limitations
applicable to the representations and warranties discussed below,
although sometimes separate limitations may be agreed for indemnities (such as a separate liability cap or time limitations).
It is common to provide that a purchaser is not entitled to claim
in relation to facts, matters or circumstances that have been disclosed
by the seller, such as in the data room that was established for the due
diligence. A purchaser will want to include a ‘fair’ disclosure standard,
in the sense that something will only be considered disclosed to the
extent a reasonably acting purchaser in the same position would have
been able to identify the risk and the potential impact of it on the company, business or assets.
Other recurring and heavily negotiated limitations are de minimis
(no possibility to claim for a certain matter if the resulting loss is below
a certain amount) and aggregate (no possibility to claim if the aggregate amount of all claims is below a certain amount, also referred to as
a ‘basket’) thresholds, whereby the basket may be tipping (ie, once the
threshold is exceeded, the full amount of the loss can be claimed) or
function as a franchise (ie, only the excess loss above the threshold can
be claimed for), as well as an overall cap on the potential liability of the
seller for all claims. The aforementioned limitations may be included
as nominal amounts or as percentages of the purchase price.
The period during which a claim can be issued for certain matters
will generally be subject to contractually agreed limitation periods,
which may be longer or shorter depending on the perceived importance of the subject matter (eg, longer time limitations for tax are quite
common).
In addition to the above a set of other, less controversial limitations
will often be included, for example relating to changes in law and subsequent recovery from third parties.
29 Is transaction insurance in respect of representation,
warranty and indemnity claims common in your jurisdiction?
If so, does a buyer or a seller customarily put the insurance in
place and what are the customary terms?
Transaction insurance is making its way into the Belgian market, but is
not yet a common feature of typical transactions. Both buyer and seller
may put the insurance in place, whereby the chosen route will have an
important impact on the indemnification mechanism included in the
transaction documentation.
30 Do parties typically agree to post-closing covenants? If so,
what is the usual scope of such covenants?
Typical post-closing covenants are a non-competition undertaking by
the seller, and a non-solicitation undertaking that may be reciprocal or
undertaken by the seller only.
To be valid, a non-competition undertaking must be limited in
scope (generally to the activities in which the transferred company or
business is active), geography (generally to the countries in which the
company or business is active or, on the signing or closing date, contemplates to be active in) and time (two to a maximum of three years
are the most common time limits). Whereas previously a non-compete
obligation risked being declared null and void in its entirety, if it was
not adequately limited as aforementioned, the Belgian Supreme Court
now allows mitigation of excessive non-compete obligations.
Non-competition and non-solicitation clauses will often also
include a liquidated damages provision.
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Update and trends
Although not yet a common feature of typical Belgian transactions, an
apparent trend is that transaction insurance organised by sellers is starting to appear in the Belgian market in the context of (very) competitive
auctions.
Another characteristic element of Belgian private M&A in recent
months is that it is very much a ‘sellers’ market’ due to the combination
of low interest rates and the presence of numerous – often familyowned – companies and businesses with significant growth potential.
This trend, which has resulted in interesting multiples on the sell side,
is expected to continue in the future since interest rates are expected to
remain low.
The future also promises to bring interesting changes that are set to
impact the Belgian private M&A market. A first significant development

Tax
31 Are transfer taxes payable on the transfers of shares in a
company, a business or assets? If so, what is the rate of such
transfer tax and which party customarily bears the cost?
Transfers of shares are generally not subject to Belgian stamp or registration duties or any other similar transfer taxes. Conceptually, Belgian
stock exchange tax may be due by the seller, the purchaser, or both
(normally at a rate of 0.27 per cent), but this would, inter alia, require
that a professional financial intermediary such as a broker intervenes
in the relevant transaction, which is typically not the case in a private
M&A context.
The transfer of certain types of company assets (either on a standalone basis or as part of a business branch) may, depending on the type
of transaction, give rise to Belgian registration duties. Most importantly, a sale of real estate is generally subject to a registration duty of
10 per cent (for real estate located in the Flemish Region) or of 12.5 per
cent (for real estate located in the Brussels or the Walloon Region). This
real estate transfer tax is computed on the higher of the purchase price
or the market value of the relevant real estate. The tax does not apply
if the transfer is subject to VAT (which is normally only the case where
the transferred real estate qualifies as a new building). Moreover, a
transfer of certain rights in rem (such as building rights or long-term
lease rights) with respect to Belgian real estate may give rise to a 2 per
cent registration duty, whereas a transfer of a lease agreement regarding Belgian real estate may trigger a 0.2 per cent registration duty. In
both cases, the registration duties are to be computed on the basis of
the amounts that remain outstanding under the relevant agreement or
agreements at the time of the transfer, increased by the amount of the
consideration (if any) that is payable to the transferor in this respect. It
is customary in the Belgian market that the above-mentioned registration duties are borne by the purchaser or transferee.
32 Are corporate taxes or other taxes payable on transactions
involving the transfers of shares in a company, a business or
assets? If so, what is the rate of such transfer tax and which
party customarily bears the cost?
Capital gains on shares realised by Belgian companies (or by Belgian
establishments of foreign companies) are generally fully exempt from
Belgian corporate income tax provided that the relevant shares qualify
for Belgium’s participation exemption (which essentially implies that
the company that has issued the shares is subject to a normal corporate tax regime). Nevertheless, capital gains on shares may be subject
to a special capital gains tax if the gain is realised prior to the expiry
of a one-year holding period (in which case the applicable rate is 25.75
per cent), or where the aforementioned one-year holding period is
respected, but where the Belgian seller does not qualify as a small or
medium-sized enterprise (in which case the applicable rate is 0.412 per
cent). Capital gains on other types of assets realised by Belgian companies (or by Belgian establishments of foreign companies) are generally
subject to Belgium’s ordinary corporate income tax of currently 33.99
per cent, it being understood that deferred taxation may be available in
certain circumstances, and that subject to certain conditions a number
of types of transactions (such as mergers and demergers) may benefit
from a tax-neutrality regime.
Capital gains on shares realised by Belgian private individuals are
generally exempt from Belgian personal income tax unless the gain

is that on 20 July 2017, a legislative proposal regarding a new Companies
Code was approved. The current Companies Code was last reviewed
fully in 1999. The proposal seeks to modernise Belgian company law by
altering or omitting outdated provisions, settling long-lingering points
of contention and introducing a number of other important innovations. Furthermore, the government has recently reached a principal
agreement on a reform of the Belgian corporate income tax regime. The
main proposition is that the corporate income tax rate will reduce from
the current 33.99 per cent rate to 29 per cent in 2018 and to 25 per cent
in 2020. Besides this, a fiscal consolidation mechanism for companies
belonging to the same group, as already exists in a number of other
jurisdictions, would be introduced. However, it remains to be seen how
these changes will be implemented in practice.

results from a transaction that can be considered speculative or as not
falling within the normal management of the seller’s private estate, in
which case a 33 per cent tax applies; or where the shares are part of a
‘substantial shareholding’ and are transferred to a non-EEA-resident
legal entity (either directly or indirectly, within a period of 12 months
following initial closing), in which case a 16.5 per cent tax applies.
VAT is due (generally at a rate of 21 per cent) on supplies of goods
or services for consideration by taxable persons for VAT purposes and
supplies that are not exempt supplies. Generally a sale of shares will be
an exempt supply for VAT purposes. A sale of a business may be outside
the scope of VAT if it qualifies as a transfer of a going concern for VAT
purposes and where the transferee has the right to recover at least part
of the VAT that would conceptually be due in relation to the relevant
transfer. The person liable to account for VAT will depend on the nature
of the supply, the nature of the parties and where the supply is treated
as taking place for VAT purposes.
Employees, pensions and benefits
33 Are the employees of a target company automatically
transferred when a buyer acquires the shares in the target
company? Is the same true when a buyer acquires a business
or assets from the target company?
The acquisition of the shares of a Belgian company does not alter the
employment relations a company has with its employees.
As indicated in question 5, where a business is transferred in
Belgium by way of a transfer of (part of ) the assets (and liabilities)
of a company, it should be examined whether the Belgian regulations regarding transfers of undertakings – as laid down in the Belgian
national collective bargaining agreement no. 32 bis – are applicable. If
so, all rights and obligations (ie, all individual and collective employment conditions) that arise from the employment agreements of the
employees who are part of the transferred business, with the exception
of supplementary pension schemes (see question 35), are in principle
automatically transferred to the buyer. The buyer in principle does not
have the possibility to unilaterally provide equivalent benefits to the
transferred employees.
34 Are there obligations to notify or consult with employees or
employee representatives in connection with an acquisition
of shares in a company, a business or assets?
Under Belgian employment law, an acquisition of (a substantial amount
of ) shares is generally considered as an important change of structure,
which results in an obligation for both the divesting company and the
acquiring company to inform their works council or, in the absence
thereof, union delegation or, in the absence thereof, committee for prevention and protection at work. In the case that the envisaged acquisition would affect the personnel’s employment perspectives, the work
organisation or the employment policy in general, there is also an
obligation to consult on these three elements. Within the framework
of such consultation, the competent employee representative body
cannot block, reject or impose additional conditions with regard to the
transfer (no veto right).
In the case of an acquisition of assets or of a business that qualifies as a transfer of (part of ) an undertaking within the meaning of
the Belgian regulations regarding transfers of undertakings, the seller
and buyer are also required to inform and possibly also consult their
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competent employee representative body. In the absence of a competent employee representative body, the seller must individually inform
the transferring employees concerned.
Specific consultation obligations could be applicable with regard to
supplementary pension schemes.
35 Do pensions and other benefits automatically transfer with
the employees of a target company? Must filings be made or
consent obtained relating to employee benefits where there is
the acquisition of a company or business?
By way of exception, the Belgian regulations regarding transfers of
undertakings provide that employees’ rights to old age, invalidity or
survivors’ benefits under supplementary company or intercompany
pension schemes in principle do not automatically transfer to the
buyer. This principle is, however, not applicable, and such benefits will
therefore transfer to the buyer, if:
• such schemes are part of a collective bargaining agreement;
• the individual employment agreements of the transferring
employees contain clauses that explicitly provide entitlements to
such schemes; or
• according to part of the legal doctrine, the transaction is structured
as a contribution or a transfer of a universality or a branch of activity as defined by the Companies Code.

Additionally, the buyer will have to verify whether a legally valid unilateral changes clause is included in the schemes or in the individual
employment agreements of the transferring employees. If none of
the aforementioned exceptions apply, the buyer is not obliged to continue the schemes as from the date of the acquisition. It should, however, be stressed that, as the employer’s contributions to the schemes
are regarded as an essential employment condition, the transferring
employees are in any event, even if the buyer does not have an obligation to continue the schemes, entitled to an equivalent benefit from the
buyer.
If the buyer decides to continue the supplementary pension
schemes and to change pension provider or transfer pension reserves
built during past service, a specific consultation obligation applies
and a specific formal procedure has to be complied with, which could
require closing a collective bargaining agreement or obtaining individual consent from the persons affiliated to the schemes. In this
event, the Belgian Financial Services and Markets Authority (the pensions regulator) has to be informed prior to the acquisition. The aforementioned obligations in general apply for the seller.
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Structure and process, legal regulation and consents
1

How are acquisitions and disposals of privately owned
companies, businesses or assets structured in your
jurisdiction? What might a typical transaction process involve
and how long does it usually take?

The acquisition and disposal of privately owned companies is usually effected by way of the execution of a share purchase agreement
between the seller and the purchaser and in the presence of the sold
entity (for formality purposes).
In most cases, a typical private equity transaction starts with a bidding process whereby the sellers (which are either the historical shareholders of the sold entity, or a private equity house) require a financial
adviser to organise an auction. Auctions typically work as follow.
The due diligence
The legal part of the deal sees the seller drafting vendor due diligence (VDD), which is communicated to the bidders (usually there are
between three and six contenders) and their respective legal and tax
counsel. The buyers have a limited period to review the VDD and the
supporting documents, which are available in a virtual data room. The
outcome of their review is contained in a due diligence report, which
is less detailed than it used to be and is limited to an executive summary with a red flag report (ie, emphasising only the relevant matters
affecting the target). To help the review, questions can be asked of the
seller’s counsel by the buyer’s counsel. Sometimes, an expert session
is organised to allow the buyer’s counsel (legal, financial) to ask their
questions directly to the management of the target. The due diligence
period usually lasts three to four weeks (such period can be longer if
the company to be bought belongs to a group that operates in multiple
jurisdictions, for instance). In Luxembourg, the reviewed entities are
mostly holding companies not carrying industrial or commercial activities on the ground; hence, the due diligence is often limited to corporate, finance and tax aspects (there are sometimes labour law, IP or real
estate aspects).
The offer
If the due diligence is satisfactory to the buyer and wishes to pursue
the process, he or she will make an offer to the seller. If the offer is
accepted, the process eliminates some of the bidders, and usually the
process continues with two or a maximum of three bidders.
The review of the transaction documents
The acceptance of the offer by the seller opens a second phase where
the seller provides the potential buyers with the transaction documents
(usually the share purchase agreement and sometimes the shareholders’ agreement if the seller keeps some of the shares of the target. The
management can be involved as well). Legal counsel to the buyers provide their comments on the documentation (such comments must be
as limited as possible in order to be chosen at the end of the process).
This phase lasts usually two to three weeks.
The signing
At the end of the process, the transaction documents are executed with
the chosen buyer. As Luxembourg is a jurisdiction used for the structuring of the investments, the buyer often incorporates a holding vehicle

in Luxembourg prior to signing, such vehicle being the actual buyer of
the target. The transaction documents usually contain a date set for the
closing (a couple of months after signing). The period between signing and closing is usually used to clear antitrust or regulatory issues,
or both.
The closing
At the end of the above-mentioned period, the final transaction documents are executed, the purchase price is paid and the transfer formalities are undergone. The transaction documents usually consist
of a share purchase agreement and, as the case may be, a shareholders’ agreement (if the management is involved in the process, specific agreements such as management incentive agreements can be
executed as well). The legal documentation necessary to acquire a
Luxembourg target is executed under private seal and does not require
any notarisation or apostille.
2

Which laws regulate private acquisitions and disposals
in your jurisdiction? Must the acquisition of shares in a
company, a business or assets be governed by local law?

Commercial companies are governed by the law of 10 August, 1915,
as amended from time to time (the Law). The transfer of instruments
issued by commercial companies is foreseen in various provisions of
the Law. Relevant articles of the Luxembourg Civil Code are also applicable to private equity transactions.
The Law does not require Luxembourg law to govern the transaction documents and, in practice, given that Luxembourg is a local
law jurisdiction, the transaction documents are usually governed by
foreign laws (mostly English or US law). In such case, Luxembourg
counsel ensure that the transaction documents comply with the rules
of Luxembourg public order and with Luxembourg transfer formalities
when the target is a Luxembourg entity.
3

What legal title to shares in a company, a business or assets
does a buyer acquire? Is this legal title prescribed by law or
can the level of assurance be negotiated by a buyer? Does
legal title to shares in a company, a business or assets transfer
automatically by operation of law? Is there a difference
between legal and beneficial title?

A buyer of instruments issued by a company (or of assets) will typically
acquire the full property of the said instruments (or assets) by operation of the law. According to the general principles of contracts, a sale is
binding (and the property is transferred) upon the agreement between
the buyer and the seller on the sold assets and on the price. The transfer
formalities (update of the share register, registration with the register
of companies as the case may be) only exist for the purpose of opposability to third parties.
Luxembourg has several pieces of legislation allowing, in various
manners, the recognition of a difference between legal and beneficial
ownership (such as trusts, private foundations or ‘fiducie’). In addition,
it is possible to divide the ownership of a share (or of an asset, mostly
real estate) between the bare ownership and the usufruct. The holder
of the bare ownership is the actual owner, whereas the owner of the
usufruct benefits from the revenues generated by the share (dividends)
or asset (leases, for instance).
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Specifically in relation to the acquisition or disposal of shares
in a company, where there are multiple sellers, must everyone
agree to sell for the buyer to acquire all shares? If not, how can
minority sellers that refuse to sell be squeezed out or dragged
along by a buyer?

Normally each seller must agree to the sale of his or her shares. In practice, minority shareholders grant powers of attorney to the majority
shareholders to represent them for the purpose of the deal (in order to
avoid multiple signatories for the transaction documents). In private
equity deals, when there are minority shareholders, they are usually
submitted to the drag-along provisions of a shareholders’ agreement or
a company’s articles of association, or both.
According to article 189 of the Law, if the shares of a private limited
liability company are sold to a third party, the existing shareholders
must approve the new shareholder by a majority of 75 per cent (or 50
per cent if the articles of association of the company provide so).
The Law does not allow the squeezing-out of reluctant sellers,
unless so agreed in an agreement or the articles of association, or both
(or except in the particular case of takeover bids, which are governed
by the Luxembourg law of 19 May 2006, which is very rarely used in
Luxembourg).
5

Specifically in relation to the acquisition or disposal of a
business, are there any assets or liabilities that cannot be
excluded from the transaction by agreement between the
parties? Are there any consents commonly required to be
obtained or notifications to be made in order to effect the
transfer of assets or liabilities in a business transfer?

There is a general rule of contractual freedom allowing the buyer and
the seller to define the sold assets and liabilities and the excluded
assets and liabilities.
Notifications or approvals, or both can be necessary depending on
the assets and liabilities sold (for instance, creditor approval in the case
of assignment of a contract).
6

Are there any legal, regulatory or governmental restrictions
on the transfer of shares in a company, a business or assets
in your jurisdiction? Do transactions in particular industries
require consent from specific regulators or a governmental
body? Are transactions commonly subject to any public or
national interest considerations?

There are no regulations forbidding foreign ownership of companies,
business or assets as a matter of principle. However, a stringent regulation, meant to prevent money laundering and the financing of criminal activities (such as terrorism), applies to professionals involved in
private equity transactions (banks, notaries, legal and tax counsel, etc).
The law of 27 October 2010 requires all professionals to identify the
ultimate beneficiary of a transaction and the origin of the funds used.
Regarding internal governmental regulations, internal merger control does not exist in Luxembourg. Hence, no governmental authorisation is to be sought prior to pursuing a transaction likely to have effects
on competition on the Luxembourg market. EU regulations will apply
if the relevant thresholds are met.
Real estate transactions can be subject to expropriation for national
interest considerations.
If the sold entities are vehicles regulated by the Luxembourg
Financial Sector Supervisory Commission, notifications or approvals,
or both might be necessary.
7

Are any other third-party consents commonly required?

Shareholders’ consent can be necessary either by effect of the Law
(as previously stated, if the shares are transferred to a third party and
issued by a private limited liability company) or by effect of contractual
arrangements (such as shareholders’ agreements).
The assignment of contracts or debts usually requires the approval
of the other party or the creditor.
If the sold assets are encumbered, the consent of the beneficiary of
the security will be required.
Change of control provisions are usually included in bank loans,
requiring the lenders’ consent prior to transferring the financed company or asset.

8

Must regulatory filings be made or registration fees paid to
acquire shares in a company, a business or assets in your
jurisdiction?

The transfer of shares of a private limited liability company will require,
in addition to the update of the shareholders’ register, a filing with the
Luxembourg Register of Commerce and Companies (RCS). No fees are
due in that respect.
In cases where the sold entities are regulated by the CSSF, specific
regulatory filings can be necessary.
Advisers, negotiation and documentation
9

In addition to external lawyers, which advisers might a buyer
or a seller customarily appoint to assist with a transaction?
Are there any typical terms of appointment of such advisers?

In addition to lawyers, it is very common that the buyer or the seller,
or both appoint financial advisers and accountants. Where the lawyer advises on the legal terms of the transaction, the financial adviser
and the accountant will focus on accounting matters and on the financial terms of the transaction (mostly pricing and economic merits).
Accountants belonging to the Big Four usually also provide tax advice
and the tax structuring of the deal.
Professional advisers use their own terms of engagement agreed
on with the buyer or seller. The fees will depend on the value of the
deal and the complexity of the transaction (eg, if it involves multiple
jurisdictions).
10 Is there a duty to negotiate in good faith? Are the parties
subject to any other duties when negotiating a transaction?
Luxembourg contractual law contains a general provision requiring
the execution of contracts in good faith, but no obligation to negotiate
in good faith. However, in practice, the parties act in good faith even
during the pre-contractual period. Their liability can be sought if, for
instance, they end contractual negotiations without justification.
The officers of the parties (managers and directors) have a fiduciary duty requiring them to exercise their mandates in good faith and
for the purpose of servicing the object and corporate interest of the
company.
11 What documentation do buyers and sellers customarily enter
into when acquiring shares or a business or assets? Are there
differences between the documents used for acquiring shares
as opposed to a business or assets?
A share acquisition (which is the most commonly found form for private
M&A transactions) will usually require the entry into the following:
• a share purchase agreement, the provisions of which will include
a description of the sold instruments (eg, shares, bonds or other
similar instruments such as preferred equity certificates, warrants), the price and the payment modalities, the representations
and warranties of both parties, and all the customary side provisions (eg, non-competition, key-man, confidentiality);
• a shareholders’ agreement, should the acquisition not consist of
100 per cent of the share capital, or in the case of co-investment or
management investment. Such shareholders’ agreement will contain clauses about the governance of the target (appointment of the
officers and list of reserved matters requiring a qualified majority
or shareholders’ approval) and transfer restrictions on the shares
(eg, lock-up period, drag-along and tag-along provisions);
• a management incentive plan in the case of investment of the management, which will contain similar provisions to a shareholders’
agreement as well as more specific ones (vesting, good leaver and
bad leaver provisions etc).
A transaction with a bearing on the business or assets will require a sale
and purchase agreement that in form and content will be similar to a
share purchase agreement, except if the assets consist of real estate, in
which case a notarial deed will be necessary.
12 Are there formalities for executing documents? Are digital
signatures enforceable?
Contracts regarding instruments issued by a Luxembourg company
are executed under private seal. The law requires that the contract be
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executed in as many originals as the number of parties to the contract
(each party being supposed to receive one original). Luxembourg law
allows the execution of contracts in counterparts. When entered into
by companies, the contracts must be executed by one or several authorised representatives.
When real estate is transferred, a notarial deed will be necessary.
Digital signatures are valid and enforceable; however, they are not
common in private M&A transactions.
Due diligence and disclosure
13 What is the typical scope of due diligence in your jurisdiction?
Do sellers usually provide due diligence reports to prospective
buyers? Can buyers usually rely on due diligence reports
produced for the seller?
As mentioned above, Luxembourg companies are often the target of
a transaction (ie, the company that will be purchased), and they have
mostly holding activities, which limits the scope of the due diligence.
The scope of the due diligence will typically include legal, tax and
financing (other topics, such as labour law, IP or real estate can be considered, but not systematically). The aim of the due diligence will be to
confirm the ownership of the company (or business or asset), general
compliance with the rules applicable to the company and outstanding
financial obligations (if any), and to identify any obstacle to a share
transfer.
Vendor due diligence reports are often provided to the prospective
buyer. The reliance on such reports is limited, as the buyer will always
require his or her advisers to conduct a critical review of the VDD and
the drafting of a due diligence report based both on the VDD and on the
material available in the virtual data room.
14 Can a seller be liable for pre-contractual or misleading
statements? Can any such liability be excluded by agreement
between the parties?
A seller can be liable for pre-contractual misleading statements. A misleading statement (or the failure to deliver known adverse information)
can be the basis of tort liability or allow a claim for the nullity of the
contract (under certain conditions). Such liability can be limited, but
cannot be entirely excluded (especially in the case of fraud).
15 What information is publicly available on private companies
and their assets? What searches of such information might
a buyer customarily carry out before entering into an
agreement?
Most Luxembourg companies are required to file their information at
the RCS and at the electronic legal gazette, which is publicly available
online.
The following information will be available for a potential buyer:
• the articles of incorporation and any change affecting them;
• the annual accounts;
• the details of the board of directors and managers, and the signatory powers prevailing (eg, single or joint signature); and
• the details of shareholding of the company for private limited liability companies.
In view of a transaction, a buyer will customarily require an RCS
excerpt confirming the existence of the company at that date and a negative certificate issued by the RCS in respect of the company, stating
that on the day immediately prior to the date of issuance of the negative
certificate there were no records at the RCS of any court order regarding, among others, a bankruptcy adjudication against the company, a
reprieve from payment, controlled management or composition with
creditors.
On the contrary, the encumbrances existing on the shares cannot
be publicly evidenced and will only be reflected in the shareholder register of the company, which is not publicly available and must be kept at
the registered office of the company.
The Luxembourg administration keeps records of mortgages taken
on real estate, and such information is publicly available. National IP
rights (patents, brands, etc) are registered at the Luxembourg IP office,
whose records are also publicly available.

16 What impact might a buyer’s actual or deemed knowledge
have on claims it may seek to bring against a seller relating to
a transaction?
The question seems theoretical: if a buyer has previous knowledge of
facts relating to a claim, he or she will either refrain from entering into
the transaction or will use this knowledge to enhance his or her contractual position. Should he or she not use this knowledge prior to the
transaction but rather after, it will be a matter of showing proof of the
prior knowledge in order to preclude him or her from being successful
in his or her claim. Contractual clauses of limitation of liability could
preclude the parties from using information they had previous knowledge about to file a complaint.
Pricing, consideration and financing
17 How is pricing customarily determined? Is the use of closing
accounts or a locked-box structure more common?
The pricing of a transaction is something on which Luxembourg practitioners usually do not have a grasp as they act as local advisers rather
than lead advisers (and in any instance, pricing is determined by financial advisers and accountants rather than by legal counsel). That being
said, from the transaction documentation reviewed, we can ascertain
that there is a strong tendency towards locked-box structures. Deals
where the price will vary between signing and closing on the basis of
closing accounts that once were the majority now tend to be less frequent. Private equity funds prefer using locked-box pricing for the sake
of simplicity and business certainty (no further discussion of the price
after signing).
18 What form does consideration normally take? Is there
any overriding obligation to pay multiple sellers the same
consideration?
The usual consideration will be cash; however, for legal and tax structuring reasons, it is common to also have consideration paid in kind
(shares or a vendor note).
The general rule governing contracts in Luxembourg is the freedom of the parties, a valid contract being deemed as the law prevailing
between the parties. Therefore, if all the parties agree, there is no obligation to pay multiple sellers the same consideration.
19 Are earn-outs, deposits and escrows used?
Given that there is a strong tendency for use of the locked-box mechanism, earn-outs, which were very common a few years ago, are now
less used. Deposits and escrows are used whenever the particulars of a
transaction require it (if there is uncertainty about the scope of a claim,
for instance, warranty for the full payment of the price, in cases where
the latter is paid in several instalments).
20 How are acquisitions financed? How is assurance provided
that financing will be available?
Depending on the size of the transaction, acquisitions can be either
fully financed on a buyer’s equity (for small transactions) or financed
with a mix of a buyer’s equity and a bank loan. Given that money is
cheap at the moment, bank financing is very common, and besides
‘classical’ credit, buyers tend to borrow from alternative sources (lending funds and institutional investors). High-yield financing and bond
issuance can also be used as financing tools.
In leveraged buyouts (LBOs) by private equity firms, comfort on
financing is usually granted through an equity commitment letter provided by the buyer to the seller. In the equity commitment letter, the
fund commits to the special purpose vehicle that it will invest equity in
the vehicle at the closing of the transaction. The equity commitment
letter is usually delivered (alongside the debt commitment letter) to
the seller or target when the acquisition agreement is executed to serve
as evidence that the acquisition vehicle will have sufficient monies to
finance the acquisition.
Escrow accounts can also be used to provide alternative or additional guarantees that sufficient financing will be available.
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21 Are there any limitations that impact the financing structure?
Is a seller restricted from giving financial assistance to a
buyer in connection with a transaction?
Under Luxembourg law, it is in principle prohibited for a public limited liability company to provide financial assistance to a buyer for the
purpose of acquiring the former’s shares (there are some exceptions to
such rule). Although Luxembourg law does not explicitly apply such
regulation to private limited liability companies, practitioners tend to
apply it by analogy (although this position is debated given that the
financial assistance prohibition provides for criminal liability and such
liability must, in principle, be narrowly interpreted). Financial assistance is broadly defined, and includes the direct or indirect advancing
of funds, granting of loans or provision of security by a company with a
view to the acquisition of its own shares by a third party.
Conditions, pre-closing covenants and termination rights
22 Are transactions normally subject to closing conditions?
Describe those closing conditions that are customarily
acceptable to a seller and any other conditions a buyer may
seek to include in the agreement.
Closing conditions are obligations that are to be complied with between
signing and closing. They usually refer to antitrust or regulatory obligations that have to be cleared prior to the consummation of the transaction. Such conditions are customary, and there is a consensus between
buyers and sellers in that respect.
Buyers can seek to add additional conditions, such as prior restructuring of the target. This will be the case for instance if some parts of
the target group are not in the scope of the transaction and must be
carved out prior to closing. Additional conditions can also derive from
the outcome of the due diligence (if, for instance, additional information is to be received with regard to a pending claim, or if the dismissal
of certain employees or certain officers, or both, is requested).
The buyer may seek conditions regarding the accuracy of the main
features of the purchased entity or business (relating to a seller’s title,
capacity and authority) and business warranties at completion, and
the absence of any material adverse change since entering into the
transaction.
23 What typical obligations are placed on a buyer or a seller
to satisfy closing conditions? Does the strength of these
obligations customarily vary depending on the subject matter
of the condition?
In civil law jurisdictions, there is a major difference between the obligation of a party to do his or her best to satisfy an obligation and the obligation to reach a result. The parties to private M&A deals are supposed
to make their best endeavours or best efforts to satisfy the closing conditions. They do not bear an obligation of result but they must prove,
if they did not comply with one of the closing conditions, that they did
their best to comply with the said obligation.
The strength of the obligation can be adapted by contract, but in
any instance, a buyer cannot bear an obligation to reach a result on an
obligation on which he or she has not an absolute grasp (antitrust clearance, for instance, as such decision is taken by an authority independent from the buyer).
24 Are pre-closing covenants normally agreed by parties? If so,
what is the usual scope of those covenants and the remedy for
any breach?
Parties to a contract usually agree on pre-closing covenants to drive the
seller’s behaviour during the period between signing and closing.
The main idea governing the topic is to ensure that the seller will
operate the company’s business in the ordinary course of business.
This will include:
• a prohibition on modifying the share capital (notably through the
issuance of new shares or new titles, or both granting access to the
share capital) or to grant securities;
• a prohibition on winding-up, merging or de-merging the target
company;
• a prohibition or limitation on distributing dividends or other sums
to shareholders;

•
•
•
•
•

a prohibition on selling or purchasing assets, and on entering into
contracts other than in the ordinary course of business (a monetary
threshold can be agreed on);
a prohibition or limitation on hiring new employees (a salary
threshold can be specified in that respect);
an obligation to give the buyer access to the company’s accounts or
to provide the buyer with reports on the activities of the company
during the intermediary period, or both;
an obligation to inform the buyer regularly (monthly, for instance)
about the business and operations of the target company; and
a prohibition or limitation on initiating judicial proceedings.

All the above prohibitions and limitations can be contractually submitted to the buyer’s prior approval in order to be pursued by the seller.
An infringement of the pre-closing covenants will trigger the possibility to seek the contractual liability of the seller (or as the case may
be to exit the negotiations). Such claim will typically result in damages granted to the buyer. If appropriate, specific performance can
be court-ordered as well (but such remedy is less common as it is not
always adapted to the contractual fault).
25 Can the parties typically terminate the transaction after
signing? If so, in what circumstances?
This matter is purely contractual. Usually, contracts provide for a
period during which the closing conditions must be satisfied. Once this
period elapses, the contract will reach the ‘long-stop date’, and if the
closing conditions are not satisfied, the contract can be terminated.
26 Are break-up fees and reverse break-up fees common in your
jurisdiction? If so, what are the typical terms? Are there any
applicable restrictions on paying break-up fees?
It is possible in the contractual documentation to provide for break-up
fees. Should this be the case, such break-up fees can be revised by a
Luxembourg judge if he or she deems that the amount of such fee is
in excess of what it should be (it is be one of the few topics on which
the judge can supersede the will of the parties). Such restriction would
be that break-up fees must in any case be agreed on in respect of the
company’s interest.
Representations, warranties, indemnities and post-closing
covenants
27 Does a seller typically give representations, warranties and
indemnities to a buyer? If so, what is the usual scope of those
representations, warranties and indemnities? Are there
legal distinctions between representations, warranties and
indemnities?
It is common for a seller to give warranties to the buyer. The warranties
granted include both warranties about the seller and warranties about
the sold company. The usual warranties are the following:
• the due organisation and valid existence of the seller under the
laws of its country of incorporation;
• the power to execute, deliver and perform its obligations under the
transaction documents;
• the fact that the transaction documents constitute, when executed,
legal, valid and binding obligations of the seller in accordance with
its terms;
• the due organisation and valid existence of the target company
under the laws of its country of incorporation;
• that the sold shares are validly issued and fully paid up;
• the ownership of the sold shares and the absence of encumbrances
borne by the latter;
• the ownership of the assets of the target company;
• the compliance of the accounts with the relevant accounting
standards;
• the compliance with the taxation applicable to the target company;
and
• the ownership of IP rights, if any.
Warranties can be further developed depending on the scope of the
transaction (a target company belonging to a group in multiple jurisdictions) and on the nature of the business.
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Update and trends
On 10 August 2016, Luxembourg adopted a new law meant to modernise the Law. Such new law brought many changes to the legal
regime applicable to Luxembourg companies. A new form of commercial company was introduced, majority rules of some decisions
have been modified and some rules applicable to public limited
liability companies have been extended to private limited liability
companies.
This new law has led practitioners to adapt their advice accordingly and is praised for having introduced more flexibility to the
rules applicable to Luxembourg companies and to transactions
affecting Luxembourg companies.

Representations and warranties are usually included in the same
clause of the transaction documents and follow the same legal regime.
Indemnities are remedies agreed on between the parties and the
amount is not supposed to be disputed (as it would be in a case of a
claim for a breach of representations or warranties).
28 What are the customary limitations on a seller’s liability
under a sale and purchase agreement?
There are many ways to limit a seller’s liability. It is possible to carve out
any and all claims that would arise from matters included in a disclosure letter (if any) or the disclosed information during the due diligence
process. They constitute an exclusion of liability.
It is possible as well to limit the amount of the liability first by
putting thresholds (claims of a tiny amount shall not trigger liability,
except if in aggregate they reach an amount agreed by the parties) in
place. Once this threshold is reached, the liability can start either from
the first euro or for any liability above the threshold.
It is also usual to cap the limitation to a certain amount (which will
vary depending on the transaction amount) and to limit the liability in
time (usually one year for general liabilities, and sometimes the time
for tax liabilities to elapse for tax matters). It is, however, held that one
may not exclude or limit any liability arising out of a criminal offence
or wilful misconduct.
There is a process to be followed by the buyer to trigger the liability:
the breaches must be notified in a certain way and within a certain time
frame.
29 Is transaction insurance in respect of representation,
warranty and indemnity claims common in your jurisdiction?
If so, does a buyer or a seller customarily put the insurance in
place and what are the customary terms?
Putting in place an insurance to cover warranties and indemnities
claims is quite common. The aim is to guarantee the losses in cases of
breaches of warranty or if a contractual indemnity is to be paid.
The insurance policy will work with exclusions as well: for instance,
it will not cover, inter alia, fines or criminal penalties, or fraud.
Costs will depend on the transaction at stake and on the particulars
of the insured representations and warranties.
30 Do parties typically agree to post-closing covenants? If so,
what is the usual scope of such covenants?
Post-closing covenants are customary and are mostly meant to prevent
the seller from establishing a new business that would directly compete
with the sold business.
The wording of such obligations is usually broad to cover any
attempt of the seller, directly or indirectly, acting alone or jointly with
others, to acquire, establish or operate a business that competes with
the sold business. It is usual as well to include a clause forbidding the
seller to attract employees of the target company.
Such obligations are usually limited in time (one to two years) and
geographically (depending on the size and nature of the business or
company sold).

31 Are transfer taxes payable on the transfers of shares in a
company, a business or assets? If so, what is the rate of such
transfer tax and which party customarily bears the cost?
The Luxembourg registration duties law specifically provides that
shares of a Luxembourg company are transferred without proportional
registration duties. However, the transfer for consideration of shares in
a partnership owning Luxembourg real estate is subject to 6 per cent
registration duties.
Proportional registration duties are due on the transfer of moveable
or immoveable goods included in the scope of the registration duties
law. The applicable rates range from 0.01 to 14.4 per cent depending on
the transaction and the nature of the underlying asset.
A specific fixed registration duty of €75 is levied on:
• the incorporation of a civil or commercial company that has its
statutory seat or central administration in Luxembourg;
• any amendment to the articles of association of a civil or commercial company with its statutory seat or central administration in
Luxembourg; and
• the transfer to Luxembourg of the statutory seat or central administration of a civil or commercial company.
The buyer is in principle the person liable to tax for registration duties
where applicable.
32 Are corporate taxes or other taxes payable on transactions
involving the transfers of shares in a company, a business or
assets? If so, what is the rate of such transfer tax and which
party customarily bears the cost?
Capital gains realised by a Luxembourg company on shares, business
or assets are taxed as ordinary income.
Capital gains realised by a Luxembourg company on the disposal
of a shareholding may benefit from the participation exemption regime
provided the Luxembourg fully taxable collective entity holds, for an
uninterrupted period of at least 12 months, a participation representing
at least 10 per cent of the nominal paid-up share capital of the disposed
entity, or a participation having an acquisition price of at least €6 million. In turn the subsidiary must be a company resident in a member
state of the European Union (as defined in article 2 of EU Directive
2015/121) or a non-resident limited company subject, in its country of
residence, to a tax corresponding to corporate income tax that is computed on a taxable basis similar to the Luxembourg tax basis.
The Luxembourg transferring company is the person liable to tax
for Luxembourg tax purposes upon disposal of shares in a company,
business or assets. On certain assets, a rollover may be applied. In the
case of a rollover to move to a new acquisition structure, on a case-bycase basis, several strategies can be implemented (eg, neutral sharefor-share exchange).
In the case of a non-Luxembourg-resident shareholder selling the
shares of a Luxembourg company, the capital gains arising from the
alienation of a substantial participation interest (ie, of more than 10 per
cent) in the Luxembourg company should only be taxable if the capital
gains is realised within a period of six months following the acquisition
of the shares. Most of the tax treaties concluded by Luxembourg prevent Luxembourg (source) taxation.
Finally, the transfer of shares or of a totality of assets or part
thereof (provided it can be considered as a going concern) falls outside
the scope of Luxembourg VAT.
Employees, pensions and benefits
33 Are the employees of a target company automatically
transferred when a buyer acquires the shares in the target
company? Is the same true when a buyer acquires a business
or assets from the target company?
According to Luxembourg labour law, the employees of the target company are automatically transferred in the case of the sale of the company they work for. The employees will keep their existing rights. The
transfer rule applies also to temporary workers.
The partial sale of an activity will follow the same regime. On the
contrary, in cases where only assets are sold, this will not constitute a
transaction triggering the transfer of the employees.
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34 Are there obligations to notify or consult with employees or
employee representatives in connection with an acquisition
of shares in a company, a business or assets?
In the case of a transfer of an undertaking or the partial sale of an activity, the buyer and seller must inform the representatives of the employees (or the employees if there are no representatives of the employees
in the target company). Such information will consist of:
• the date of the transfer;
• the reason for the transfer;
• the consequences of the transfer (legal, economic, social) for the
employees; and
• the measures envisaged toward employees.
The seller or the buyer, when considering measures with respect to
their respective employees, shall consult the legal representatives of
their respective employees in due course with respect to such measures
and to reach an agreement on such measures.

35 Do pensions and other benefits automatically transfer with
the employees of a target company? Must filings be made or
consent obtained relating to employee benefits where there is
the acquisition of a company or business?
The employees’ rights (including pension rights either derived from
the contract or from the collective labour agreement) are maintained
by virtue of the transfer. The transfer of the contract is automatic. The
only requirement is that the seller must notify the buyer of all the rights
and obligations that will be transferred due to the transaction (a copy of
such notification must be provided to the labour administration). The
absence of notification will, however, not affect the employees, and
will any event have no impact on the transfer of contracts (and rights
attached to such contracts) for the employees.
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Structure and process, legal regulation and consents
1

How are acquisitions and disposals of privately owned
companies, businesses or assets structured in your
jurisdiction? What might a typical transaction process involve
and how long does it usually take?

In the Netherlands, the most typical structure to acquire or dispose of
private companies, businesses or assets is by means of the acquisition
of the shares or all or part of the assets of a target company. The seller
and the buyer will enter into a purchase agreement and ancillary documents governing the sale and purchase.
As for the typical private M&A transaction process, a distinction
should be made between a bilateral process and an auction process. A
bilateral process typically includes the following legal phases:
• signing of a non-disclosure agreement (NDA) and letter of intent
or term sheet;
• due diligence and negotiations regarding the purchase agreement
and ancillary documents;
• signing of the purchase agreement;
• if applicable, an interim period between signing and closing for the
fulfilment of the closing conditions; and
• closing.
A bilateral process will often take somewhat longer than an auction
process due to the absence of competiveness, set timelines and a vendor due diligence, and assuming a staggered signing and closing may
take between three to six months.
An auction process will involve certain additional legal documents
and generally includes the following legal phases:
• preparations for the auction process, for example, a vendor due
diligence report, information memorandum and data room;
• signing of an NDA;
• issue of a process letter to prospective bidders;
• limited due diligence and submission of non-binding offers by
bidders;
• submission of binding offers by (selected) bidders, including markup of the purchase agreement;
• negotiations with selected bidders and confirmatory due diligence;
• entering into an exclusivity agreement with the preferred bidder and negotiations for the purchase agreement and ancillary
documents;
• signing of the purchase agreement;
• if applicable, an interim period between signing and closing for the
fulfilment of the closing conditions; and
• closing.
Given the prewired sales process and competitiveness involved in an
auction sale, signing can take place within one month after the bidders
have been invited to participate in the auction, and assuming a staggered signing and closing the whole process may take between two to
five months.

2

Which laws regulate private acquisitions and disposals
in your jurisdiction? Must the acquisition of shares in a
company, a business or assets be governed by local law?

Private acquisitions and disposals are not governed by a single code
or statute as such. Under Dutch law, the parties are to a large degree
free to agree the terms and conditions of the purchase. The Civil Code
sets outs the legal framework for the purchase of shares, a business or
assets. Parties often exclude the applicability of certain general provisions regarding remedies, warranties, performance, damages, nullification and termination to avoid these provisions interfering with the
contractually agreed regime, for example with respect to a seller’s liability in relation to a purchaser in the case of a warranty breach.
Other Dutch laws and regulations that govern private acquisitions
and disposals are:
• the Competition Act;
• the Works Council Act;
• the Merger Code; and
• sector-specific laws, such as the Financial Supervision Act.
European Union law and regulations (eg, on merger control) and
national merger control rules of foreign jurisdictions may also be
relevant.
Parties are free to choose the law that applies to the transaction
documents of an acquisition of shares, a business or assets, except for
the transfer deed regarding registered shares and property, which must
be executed before a Dutch civil law notary and governed by Dutch law.
3

What legal title to shares in a company, a business or assets
does a buyer acquire? Is this legal title prescribed by law or
can the level of assurance be negotiated by a buyer? Does
legal title to shares in a company, a business or assets transfer
automatically by operation of law? Is there a difference
between legal and beneficial title?

A buyer will typically acquire the full legal title (ie, legal and beneficial)
to shares, a business or assets. It is possible that the shares or assets
are encumbered (eg, with pledges), which encumbrances will remain
vested on the shares or assets when transferred unless released. Dutch
law allows the legal and beneficial title to shares or an asset to be separated. The holder of the legal title is the owner of the share or asset. A
beneficial title grants the holder a certain beneficial right (eg, an economic interest) to the share or asset.
The legal title to the shares, a business or assets does not transfer
automatically (which would be the case in the event of a merger or
demerger), but instead the shares, assets and liabilities should be transferred individually and specific transfer requirements apply, depending on the nature of the asset and liability.
Registered shares in private companies are transferred by means
of a notarial deed of transfer signed by the seller and the buyer in front
of a Dutch civil law notary. In the context of the transfer of registered
shares, a Dutch civil law notary has an independent obligation to ascertain title and ownership of the shares by the seller upon the transfer of
the shares. This role of the civil law notary provides comfort regarding
the validity of the transfer of title.

128

Getting the Deal Through – Private M&A 2018
© Law Business Research 2017

Stibbe

NETHERLANDS

In addition to an agreement between the seller and buyer that will
be required for the transfer of most types of assets and liabilities, the
following requirements, inter alia, apply:
• contracts: cooperation of the counterparty (specific transfer
requirements or limitations may be included in the relevant
contract);
• permits: additional transfer requirements may apply pursuant to
the relevant permit, for example notification to or consent from the
relevant governmental authority;
• receivables or loans provided: notification to the debtor (specific
transfer requirements or limitations may be included in the relevant contract);
• debt: consent of the creditor (specific transfer requirements or
limitations may be included in the relevant contract);
• real estate and other registered property: execution of a notarial
deed of transfer by a Dutch civil law notary and registration of such
deed with the appropriate land register;
• intellectual property: generally registration in the relevant register
for purposes of third-party effect; and
• tangible, non-registered property (eg, inventory, stock): granting of
possession (unless held by other parties on behalf of the seller, in
which case different requirements apply).
As in other EU member states, special protection is granted to the
employees in a business through an automatic transfer of most of their
rights and obligations under the employment agreement to the buyer
of the business in the event that the transaction qualifies as a ‘transfer of undertaking’ (TUPE). However, this protection does not extend
to certain types of pension rights of such employees. It is for instance
possible that the pensions rights do not transfer, because the buyer has
to apply the existing pension arrangement in its business to the transferred employees. If the acquisition does not qualify as a transfer of
undertaking, the assumed employees will not transfer to the buyer by
operation of law, and an agreement between the seller and the buyer
with the consent of the employee will be required.
4

Specifically in relation to the acquisition or disposal of shares
in a company, where there are multiple sellers, must everyone
agree to sell for the buyer to acquire all shares? If not, how can
minority sellers that refuse to sell be squeezed out or dragged
along by a buyer?

A buyer will typically want all sellers to agree to sell their shares to the
buyer. The most common methods to squeeze out or drag along minority shareholders are the squeeze-out procedure included in the Civil
Code, or enforcement of drag-along provisions in a shareholders’
agreement or articles of association.
The Civil Code provides for a squeeze-out mechanism for shareholders of both public and private companies, which is not often used
in a private company context. A shareholder who holds at least 95 per
cent of the shares of a company can institute proceedings against the
other shareholders jointly for the transfer of their shares to the claimant (ie, the buyer).
Furthermore, minority shareholders can be forced to sell their
shares through the enforcement of a drag-along right by the majority
shareholder or shareholders. Drag-along provisions will typically be
included in a shareholders’ agreement. In addition, such provisions can
also be incorporated in the articles of association of a private company.
However, in view of the statutory requirements that such arrangement
needs to comply with, drag-along provisions in the articles of association require careful drafting, and often it will not be possible to implement the drag-along arrangement in the shareholders’ agreement
‘back-to-back’, or by way of incorporation by reference.
5

Specifically in relation to the acquisition or disposal of a
business, are there any assets or liabilities that cannot be
excluded from the transaction by agreement between the
parties? Are there any consents commonly required to be
obtained or notifications to be made in order to effect the
transfer of assets or liabilities in a business transfer?

In principle, a buyer and a seller can decide which assets and liabilities
will be transferred to the buyer and which will remain with the seller.
However, in cases where a transaction qualifies as a ‘transfer of undertaking’ (see questions 3 and 33), all rights and obligations arising from

employment agreements (other than, in certain cases, pension rights)
will transfer to the buyer by operation of law, as a result of which these
agreements cannot be excluded from the relevant transaction by the
parties.
As set out in question 3, in the case of a transfer of assets and
liabilities, and depending on the type of asset or liability transferred,
third-party consents from, for example, counterparties, creditors or
governmental authorities, or notifications to registers or governmental
authorities, may be required to effect such transfer.
6

Are there any legal, regulatory or governmental restrictions
on the transfer of shares in a company, a business or assets
in your jurisdiction? Do transactions in particular industries
require consent from specific regulators or a governmental
body? Are transactions commonly subject to any public or
national interest considerations?

Competition
It is possible that a transaction needs to be notified to the Dutch
Authority for Consumers and Markets (ACM). The Competition Act
applies if a transaction qualifies as a concentration and the turnover of
the relevant businesses involved exceeds certain thresholds. A concentration is defined as:
• a merger of two previously independent undertakings;
• the direct or indirect acquisition of control over the whole or part of
an undertaking; or
• the establishment of a joint venture that performs all the functions
of an autonomous economic entity on a long-term basis.
The current thresholds for notification to the ACM are a combined
worldwide turnover of the undertakings concerned of €150 million in
the calendar year preceding the transaction; and at least two undertakings concerned each realised a turnover of €30 million or more in the
Netherlands in the calendar year preceding the transaction.
If a concentration needs to be notified to the ACM, it may not be
implemented prior to clearance from the ACM. Concentrations that
involve at least two Dutch healthcare providers can be subject to lower
turnover thresholds. Furthermore, specific methods for the calculation
of the relevant turnover apply for banks, financial institutions, insurers
and pension funds.
In the event that a concentration triggers a notification to the
European Commission under the EU merger filing rules, no separate
notification to the ACM is required.
Furthermore, acquisitions and disposals taking place in certain
sectors (eg, financial) may require prior consent or a declaration of no
objection from the relevant regulatory authority. Below we have set
out the most relevant sector-specific regulations. Dutch law does not
include any foreign ownership or investment rules, nor any general
public or national interest consideration rules.
Energy sector
In the energy sector, the Minister of Economic Affairs must be notified
of any change of control over a power station with a production capacity above 250 megawatts. Such transaction can be prohibited for reasons of national security or supply security.
Healthcare sector
In the healthcare sector, approval of the Dutch Healthcare Authority is
required for a business combination involving a healthcare provider if
the healthcare provider involved has more than 50 employees.
Financial sector
In the financial institutions sector, a declaration of no-objection from
the Dutch Central Bank is required before acquiring an equity or voting
interest of 10 per cent or more in a financial institution. In the event
the financial institution is a bank, a declaration of no-objection from
the European Central Bank is required. The decision to grant a declaration of no-objection is based on, inter alia, the integrity, suitability and
financial soundness of the prospective buyer. Increases in the interest
held by the buyer above certain thresholds and decreases below those
thresholds must be notified to the Dutch Central Bank.
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Are any other third-party consents commonly required?

The articles of association of a private limited liability company may
contain share transfer restrictions. First there may be a blocking clause,
which entails that a transfer of shares is subject to prior approval of the
general meeting of shareholders (or another corporate body of the
company) or a right of first refusal of the other shareholder or shareholders. Furthermore, the articles of association may contain other
types of restrictions, such as a lock-up period, restrictions on transferees (eg, competitors) or tag-along rights.
Furthermore, shareholders of public limited liability companies
have a statutory right to approve decisions of the management board
relating to an important change in the identity or character of the company or its business by a simple majority of the votes cast. Such decisions include the transfer of all or substantially all of the business of the
company, and the acquisition or divestment of an interest in another
company with a value of at least one-third of the company’s assets.
Although no similar provision exists for private limited liability companies, a transaction by which all of its assets are sold (ie, a factual liquidation) is generally considered to be subject to shareholder approval.
Moreover, further-reaching approval rights may be included in the articles of association of a company.
In addition, change-of-control-related third-party consents may
be required under the relevant contract (eg, under existing financing
agreements or other loans, subsidies, lease agreements or commercial
contracts).
Although not constituting an actual ‘consent’, the right of a Dutch
works council to render advice on the transfer of control over a company is often also mentioned in this category. See question 34 for further information.
8

Must regulatory filings be made or registration fees paid to
acquire shares in a company, a business or assets in your
jurisdiction?

See question 6 for more background on applicable sector-specific regulatory filings.
The transfer of specific assets (eg, real estate and intellectual property rights) may require registration of the transfer in the appropriate
register. Registration fees may be payable for such purpose. No stamp
duties apply (see also question 31), and notary fees are not determined
by law and will be agreed with the Dutch civil law notary involved (eg,
on the basis of time spent).
Advisers, negotiation and documentation
9

In addition to external lawyers, which advisers might a buyer
or a seller customarily appoint to assist with a transaction?
Are there any typical terms of appointment of such advisers?

Parties will usually involve a financial adviser, such as a corporate
finance adviser or a financial due diligence provider and tax specialists (to the extent such tax aspects are not dealt with by the lawyers).
Depending on the size of the transaction and the target, an investment
bank can be engaged, and a buyer may also engage a consultancy firm
for the commercial due diligence, as well as environmental and pension specialists, for specific topics of the due diligence. Public relation
advisers may be engaged if one of the parties in the transaction is a
listed entity. Terms of engagement are typically discussed and agreed
between the buyer and seller and the relevant adviser, and may include
special fee structures (eg, success fees).
10 Is there a duty to negotiate in good faith? Are the parties
subject to any other duties when negotiating a transaction?
Under Dutch law, parties are in principle free to enter into contracts
and to negotiate the terms of such contract. Dutch case law has established that the relationship between parties in negotiations is governed
by the principles of reasonableness and fairness, meaning that the parties have the obligation to take into account each other’s reasonable
interests.
This good faith principle also applies in pre-contractual negotiations and has been developed in case law. In principle, a party has
sole discretion to terminate negotiations, unless the negotiations have
reached such an advanced stage that a party cannot unilaterally break
off negotiations without being liable towards the other party. In such
case, the other party may be entitled to claim compensation of costs or

an order to continue negotiations and, under certain exceptional circumstances, loss of profit. To be able to terminate negotiations without being exposed to the aforementioned actions, parties often enter
into an agreement governing the pre-contractual phase (eg, a letter of
intent) to mitigate as much as possible any pre-contractual obligations
and liability.
Under Dutch law, the directors of a company have a duty to act in
the corporate interest of the company and its business. The corporate
interest of the company extends to the interests of all stakeholders,
including shareholders, creditors, employees, lenders, suppliers, customers and the region in which the company is located. Making decisions, therefore, is a process of ‘weighing up’ the various interests of all
stakeholders of the company.
11 What documentation do buyers and sellers customarily enter
into when acquiring shares or a business or assets? Are there
differences between the documents used for acquiring shares
as opposed to a business or assets?
In the context of a bilateral sale and purchase of shares, a business or
assets, the parties will typically enter into the following documents:
• a non-disclosure agreement setting out the terms under which the
parties will exchange confidential information;
• a letter of intent or term sheet laying down the heads of terms
between the parties, for example, the transaction structure, purchase price, financing, corporate approvals, due diligence, transaction documents and exclusivity;
• a purchase agreement in which the terms and conditions of the
transaction are reflected. In the case of a transfer of a business,
assets and liabilities, more elaborate provisions are necessary for
dealing with the applicable transfer requirements, extensive postclosing obligations and possibly disentanglement aspects; and
• a disclosure letter prepared by the seller containing general and
specific disclosures against the warranties in the purchase agreement. Full data room disclosure has become standard practice
in the Netherlands, whereby information in the data room that
is ‘fairly disclosed’ qualifies the warranties. Even if parties agree
to such full data room disclosure, a buyer may still insist that the
seller shall prepare a disclosure letter.
Depending on the type of transaction, the following documents are
also often used in transactions:
• transitional or shared service agreements dealing with the disentanglement of certain aspects of the target group (eg, IT) from the
seller’s group following completion; or
• a notary letter setting out the payment of the purchase price (ie,
the funds flow) at closing. In the context of a purchase of shares,
a buyer will typically envisage the purchase price to be paid to the
seller through the notary account, a third-party account held by a
Dutch civil law notary. This payment process will ensure that the
purchase price will only be released to the buyer when the notarial deed of transfer of shares has been executed, and can also be
a helpful mechanism if the shares are encumbered with a right of
pledge that is to be released upon closing (in the context of a repayment of existing facilities).
Furthermore, the findings in the (legal) due diligence may give rise to
entering into documents addressing issues identified (eg, assignment
of intellectual property rights by the seller) either before the signing of
the purchase agreement or the closing of the transaction.
12 Are there formalities for executing documents? Are digital
signatures enforceable?
Under Dutch law, a distinction has to be made between a private deed
and a notarial deed. For certain types of agreements a notarial deed is
prescribed by Dutch law, and such agreements are therefore only valid
if they are laid down in a notarial deed. A transfer of registered shares
and certain registered assets (eg, real estate) can only be effected by
means of the execution of a notarial deed. Typically, the notarial deed
will be executed on the basis of powers of attorney, which will be provided to a person acting under the supervision of a notary (ie, parties
will not have to be present at the signing of the notarial deed). In cases
where a foreign company is a party to the notarial deed, in addition to a
legalised signature of the person signing the power of attorney, a Dutch
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notary will typically require an authority declaration stating that the
signatories that sign the power of attorney are authorised to represent
such company and, depending on what country the foreign company
that is party to the notarial deed is from, an apostille.
As for the signing of private deeds, in principle no legalisation is
required.
Under the eIDAS Regulation, as implemented in the Netherlands,
digital signatures are in principle valid, whereby it should be noted that
under the Regulation only qualified digital signatures are legally identical to handwritten signatures. In the Netherlands, basic and advanced
digital signatures (as defined in the eIDAS Regulation) have the same
legal effect as handwritten signatures provided that the method used is
sufficiently reliable, and taking into account the purpose for which the
signature is used and all other circumstances of the case. If the method
used is deemed insufficiently reliable, this does not mean that a particular signature is void, but it may negatively influence the evidentiary
value of the signature. It should be noted that certain documents, such
as notarial deeds, require a ‘wet ink’ handwritten signature and cannot
be executed by means of a digital signature.
Due diligence and disclosure
13 What is the typical scope of due diligence in your jurisdiction?
Do sellers usually provide due diligence reports to prospective
buyers? Can buyers usually rely on due diligence reports
produced for the seller?
The scope of the due diligence performed by a buyer in the context of
a transaction can, in addition to a legal investigation, extend to a financial, tax, commercial and environmental investigation into the company and its assets and liabilities.
Under Dutch law, in the context of a transaction, a seller in principle has a duty to disclose all information in relation to the target that
can be deemed essential for a buyer, and a buyer has the duty to investigate (ie, to perform adequate due diligence, which includes asking
for clarification on unclear matters). In contrast to the common law
systems, the ‘caveat emptor’ or ‘buyer beware’ concept does not apply.
Parties can to a certain extent contractually agree the scope of the
buyer’s duty to investigate and the seller’s duty to disclose in the context of a transaction. Absent any arrangement, it will be up to a Dutch
court to determine whether information disclosed to the buyer will
limit its ability to claim under the relevant warranty. Therefore, parties typically address the due diligence performed by the buyer and the
consequences thereof (ie, to what extent this qualifies the warranties)
in the purchase agreement. From a seller’s perspective, all information known to the buyer, or any information that could have reasonably
be discovered, should bar a claim under the warranties, while a buyer
will want to lay down that the due diligence performed shall not limit
its right to make such claim. Parties usually agree to a compromise
whereby the purchase agreement provides what matters are considered disclosed for purposes of the warranties.
A seller will usually prepare a vendor due diligence report in the
context of a controlled auction process, among other things, to ensure
an expedited sales process and to frame complexities of the transaction upfront. In the context of such auction process, typically reliance
is provided to a buyer.
14 Can a seller be liable for pre-contractual or misleading
statements? Can any such liability be excluded by agreement
between the parties?
Although the buyer has a duty to investigate, it may in principle rely
on the correctness of statements made by the seller. Whether a seller
will be liable in relation to the buyer for misleading statements will to a
large extent be subject to negotiations.
A seller will usually insist on providing in the purchase agreement
that the buyer may only rely on the representations and warranties
included in the purchase agreement, and that no implied warranties are provided. Such provision will limit the buyer to rely on precontractual statements made by the seller (to the extent these are not
reflected in the purchase agreement).
As for misleading statements, warranties commonly include an
‘information warranty’ in which the seller warrants that the information provided to the buyer is true, complete and not misleading, thereby
creating a basis for a claim in the case of a misleading statement.

If the purchase agreement is silent on whether a seller is liable for
misleading statements, a buyer can invoke the relevant remedies of the
Civil Code (eg, error or fraud). The exclusion of such remedies by the
parties may not be enforceable before a Dutch court (eg, the prevailing doctrine in the Netherlands is that the remedy for fraud cannot be
contractually excluded).
15 What information is publicly available on private companies
and their assets? What searches of such information might
a buyer customarily carry out before entering into an
agreement?
In the trade register of the Dutch Chamber of Commerce, inter alia, the
following information on private companies, their assets and liabilities
can be retrieved:
• deed of incorporation;
• articles of association;
• share capital;
• composition of the management board and, if installed, the supervisory board;
• authority to represent the company;
• proxy holders;
• in cases where the company has a sole shareholder, the details of
the sole shareholder;
• annual accounts; and
• descriptions of filings made by the company with the trade register,
such as annual accounts, mergers and liability declarations.
In addition, the Dutch Land Registry contains information about real
estate held by companies, including mortgages and other charges that
are vested on the relevant property.
The online register of the Dutch courts contains judgments; however, only a selection of judgments is published on this website, and in
most of the judgments the parties are redacted (the search capability is
more intended for the public (in particular lawyers) to be able to follow
case law, rather than to search for party names).
16 What impact might a buyer’s actual or deemed knowledge
have on claims it may seek to bring against a seller relating to
a transaction?
The purchase agreement may include arrangements between the parties with respect to the consequences of the actual or deemed knowledge of the buyer. Typical provisions in this respect are either that
the seller shall not be liable for a claim in relation to any information
known to, or that could have reasonably be discovered by, the buyer
(seller-friendly), or that any knowledge attributable to the buyer shall
not affect or limit the buyer’s right to make a claim (buyer-friendly). It
is, however, argued in Dutch legal literature that a buyer’s knowledge
that a warranty is or may not be true will prevent a buyer from relying
on and filing a claim for a breach of that warranty. Therefore, in cases
where the buyer is aware that a certain warranty is not true, it is advisable to request a specific indemnity.
Pricing, consideration and financing
17 How is pricing customarily determined? Is the use of closing
accounts or a locked-box structure more common?
In Dutch M&A deals, the purchase price is usually determined by
means of closing accounts or locked-box structures. Which mechanism is used depends on the specifics of the transaction and the parties
involved therein, but the locked-box mechanism is increasingly used,
in particular in deals involving a private equity seller.
18 What form does consideration normally take? Is there
any overriding obligation to pay multiple sellers the same
consideration?
The purchase price is typically settled in cash. Dutch law does not
impose an obligation to pay multiple sellers the same consideration in
a private deal context.
19 Are earn-outs, deposits and escrows used?
Escrows are commonly used in Dutch transactions. Earn-outs are used
on an occasional basis, but they may lead to disagreement between
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the buyer and seller post-closing and are therefore litigation-sensitive.
Deposits are occasionally used; see question 26.
20 How are acquisitions financed? How is assurance provided
that financing will be available?
An acquisition can be financed by equity, debt or a mix of both. Which
form of financing is used will depend, inter alia, on the type of buyer.
Strategic buyers commonly use cash and private equity buyers will use
a mixture of cash and equity.
If equity or financing is used, depending on the nature of the buyer
and the financing, the buyer may deliver supporting documents to the
seller, such as a debt or equity commitment letter, or similar letters
confirming the availability of financing. If no financing commitment
will be available at signing, a buyer can negotiate that completion will
be subject to the buyer obtaining the necessary financing, but this is not
a commonly used closing condition.
21 Are there any limitations that impact the financing structure?
Is a seller restricted from giving financial assistance to a
buyer in connection with a transaction?
Financial assistance by a target company with a view to the acquisition
of shares in its capital by a third party is restricted for public limited liability companies but permitted for private limited liability companies.
There is no limitation as such for a seller to provide financial assistance. The boards of the seller and the target, however, need to take
into account the general principles of Dutch law, that is, the directors
must consider if a provision is in the corporate interest of the company
as well as the consequences for the company’s financial position.
Furthermore, in the case of an acquisition financing, the statutory
advisory rights of a works council installed at the level of the target or
the buyer may come into play (eg, with respect to the granting of security). See question 34 for more background on this.
Conditions, pre-closing covenants and termination rights
22 Are transactions normally subject to closing conditions?
Describe those closing conditions that are customarily
acceptable to a seller and any other conditions a buyer may
seek to include in the agreement.
Transactions are commonly subject to closing conditions. Other than
regulatory conditions that are required to implement the transaction,
conditions that are customarily accepted by a seller are obtaining
change of control waivers or consents and other actions to be taken by
the seller or target group on the basis of the buyer’s due diligence findings (eg, intellectual property assignments or notifications to governmental authorities). A buyer may also negotiate other, less common,
conditions, for example regarding:
• corporate approvals required by the buyer;
• the accuracy of representations and warranties;
• no material adverse change;
• financing;
• absence of legal proceedings challenging the transaction; and
• retention of employees.
We sometimes see that a works council advice (see question 34) is
included as a closing condition in purchase agreements. However, in
Dutch legal literature it is argued that having the works council advice
as a condition to closing, rather than obtaining such advice prior to
the execution of the purchase agreement, is not in line with the Dutch
Works Council Act. This has not yet been tried and tested before Dutch
courts.
23 What typical obligations are placed on a buyer or a seller
to satisfy closing conditions? Does the strength of these
obligations customarily vary depending on the subject matter
of the condition?
The obligations of a buyer and a seller in the context of closing conditions are subject to negotiation. Typically a best efforts obligation will
be included and, if an antitrust closing condition applies, a separate
regime dealing with the satisfaction of this condition will be agreed.

24 Are pre-closing covenants normally agreed by parties? If so,
what is the usual scope of those covenants and the remedy for
any breach?
It is typical that the purchase agreement contains some form of preclosing covenants, especially in the event that the locked-box purchase
price structure is used (in which case more extensive covenants may be
agreed). The covenants will usually provide that the seller shall ensure
that the target shall carry on its business in the ordinary course, consistent with past practice, and include certain specific covenants in this
respect. This will also deal with a buyer’s access to the target. In addition, the pre-closing covenants cover certain matters that require the
prior consent of the buyer, such as:
• changes to the constitutional documents;
• adoption of shareholders’ resolutions;
• changes to the share capital;
• granting of rights or options to shares;
• granting of security;
• payment of dividend;
• changes to the accounting policies;
• acquisition or disposal of business or assets;
• entering into or termination of certain types of agreement;
• mergers, borrowings and indebtedness;
• engagement or dismissal of employees or other employmentrelated covenants;
• initiating legal proceedings; and
• tax covenants.
The remedy for a breach of the pre-closing covenants is subject to
negotiation. Usually the buyer will have a claim for damages, specific
performance or termination of the purchase agreement.
25 Can the parties typically terminate the transaction after
signing? If so, in what circumstances?
The purchase agreement will usually provide for limited possibilities
for termination before closing. The termination grounds, and which
party may invoke such grounds, are subject to negotiation. Typical termination grounds are non-satisfaction of closing conditions (including
the long-stop date concept), non-compliance with completion obligations (eg, payment of the purchase price). Depending on the negotiations, buyer friendly termination grounds may be included, such
as a material breach of an obligation of the seller or a warranty, or the
occurrence of a material adverse change. In addition, parties typically
exclude statutory post-closing termination grounds (eg, recission or
dissolution) in the purchase agreement, to the extent permitted by law.
26 Are break-up fees and reverse break-up fees common in your
jurisdiction? If so, what are the typical terms? Are there any
applicable restrictions on paying break-up fees?
Agreed break-up fees and reverse break-up fees are rarely used in private deals. We occasionally see in a competitive auction process that a
seller is able to negotiate that the buyer pays a deposit at the signing of
the purchase agreement, which the seller may then retain if the transaction does not complete due to a circumstance that is for the account
of the buyer. When agreeing to such fee, as part of its statutory duties,
the board of the buyer will need to assess if this is in the corporate interest of the company, particularly in view of the likelihood that the fee
will be payable.
Representations, warranties, indemnities and post-closing
covenants
27 Does a seller typically give representations, warranties and
indemnities to a buyer? If so, what is the usual scope of those
representations, warranties and indemnities? Are there
legal distinctions between representations, warranties and
indemnities?
The purchase agreement will in principle include warranties provided
by the seller. The scope of the warranties will depend on the nature and
circumstances of the transaction (eg, the business of the target and the
room for negotiation). The warranties will usually cover the following
areas:
• authority and capacity of the seller;
• corporate organisation;
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title to the shares (in the case of an acquisition of shares);
the business (eg, warranties regarding conduct of business, compliance with laws, anti-corruption);
licences and permits;
financial statements;
property and assets;
employment and pensions;
environmental;
intellectual property and IT systems;
privacy and data protection;
material agreements;
insurance;
litigation; and
tax.

Depending on the due diligence and the negotiation position of the
buyer, the purchase agreement may also include specific indemnities,
being specific identified liabilities that the parties have agreed should
remain with the seller, for example relating to environmental issues,
ongoing litigation or pre-closing tax liabilities. Such indemnities are
then dealt with separately in the purchase agreement, and any agreed
limitations to warranty claims (eg, basket or caps) typically do not apply
to claims under the specific indemnities.
28 What are the customary limitations on a seller’s liability
under a sale and purchase agreement?
The following limitations will typically be included with respect to a
seller’s liability for warranty claims: de minimis threshold, basket, cap
(which may distinguish between a cap for fundamental warranties and
non-fundamental warranties, and which cap will typically not apply
in case of, for example, fraud or wilful misconduct) and time limitations to claim under the warranties. The time limitations are typically
between 18 to 24 months, with a separate, longer period applicable to
claims under the fundamental and tax warranties. Other customary
limitations are no cumulation, and no liability for damages resulting
from an act or omission of the buyer or recovered under an insurance
policy. Parties also typically negotiate about the determination of damages for which the seller shall be liable under the purchase agreement
(eg, if this shall include any loss of profits or any other consequential
damages).
The warranties themselves may furthermore be subject to knowledge and materiality qualifiers and disclosures, the latter by means of
disclosure of the data room or a disclosure letter, or both.
A seller will commonly insist on the inclusion of an overall cap for
its liability under the purchase agreement. In the case of a locked-box
purchase price structure, a separate regime for the seller’s liability for
leakage will also be agreed.
29 Is transaction insurance in respect of representation,
warranty and indemnity claims common in your jurisdiction?
If so, does a buyer or a seller customarily put the insurance in
place and what are the customary terms?
Warranty and indemnity (W&I) insurance is increasingly used in Dutch
transactions, especially when a private equity seller or other seller
looking for a clean exit are involved. The most common structure in
this context is a seller pre-wiring the W&I insurance in the context of
an auction process and the buyer ultimately taking out the insurance
policy. The terms of the insurance policy are generally in line with
European W&I standards (it is usually non-Dutch insurers that are
engaged for the provision of the W&I insurance).
30 Do parties typically agree to post-closing covenants? If so,
what is the usual scope of such covenants?
Depending on the nature of the seller, parties can agree on certain
restrictions for the seller with respect to the business, employees and
business relations of the target. The scope of such covenants usually
extends to the undertakings of the seller not to conduct any business
competing with the target’s business and not to solicit employees,
customers or other business relations. The purchase agreement will
typically impose a penalty on the seller in the event of a breach of a
restrictive covenant.
Other common post-closing covenants relate to confidentiality
and announcements, use of intellectual property by the seller or the

Update and trends
In February 2017, the Department of Economic Affairs published
a draft legislative proposal to prevent undesirable acquisitions or
exercises of control over Dutch telecom service providers. The proposal is the result of public demand for the protection of the Dutch
telecom infrastructure following the attempted takeover of KPN by
América Movil in 2013.
The proposal grants the Minister of Economic Affairs the
authority to prohibit an acquisition or exercise of control over
companies in the telecoms sector if this leads to a degree of influence in the Dutch telecom sector that could compromise national
security or the public order. The proposal has yet to be finalised. It
is expected that the final proposal will be assessed by the Council of
State in the second quarter of 2017, after which it can be submitted
to Parliament.
In addition to the telecom sector, whether other vital economic
and industrial sectors in the Netherlands (eg, energy and water supply) require similar protection is also being reviewed.

buyer, required name changes or other items identified in the due diligence that have not been addressed prior to closing.
Tax
31 Are transfer taxes payable on the transfers of shares in a
company, a business or assets? If so, what is the rate of such
transfer tax and which party customarily bears the cost?
Dutch real estate transfer tax (RETT) is payable upon the acquisition of the legal or economic ownership of real estate situated in the
Netherlands. RETT can also be payable upon the acquisition of an
interest of at least one-third in a Dutch or foreign entity, if, in short,
the entity’s assets consist of 50 per cent or more of real estate and 30
per cent or more of Dutch real estate; and the entity’s activities account
for 70 per cent or more of the acquisition, sale or exploitation of the
real estate. RETT is levied from the acquirer at a rate of 6 per cent (2
per cent for residential properties) over the higher of the purchase price
and the fair market value of the Dutch real estate.
No Dutch stamp taxes or duties are payable on the transfer of
shares in a company, a business or other assets.
32 Are corporate taxes or other taxes payable on transactions
involving the transfers of shares in a company, a business or
assets? If so, what is the rate of such transfer tax and which
party customarily bears the cost?
A company resident or deemed to be resident in the Netherlands for
purposes of Dutch taxation will generally be subject to Dutch corporate
income tax with respect to income and capital gains derived or deemed
to be derived from the disposal of shares, a business or other assets.
The Dutch corporate income tax rate is 25 per cent. Exemptions (eg,
the participation exemption for shareholdings of 5 per cent or more) or
reliefs (eg, rollover relief ) may be available.
In general, Dutch value added tax (VAT) is due on the supply of
goods or services for consideration carried by taxable persons (entrepreneurs) for VAT purposes, unless such supply is exempt from VAT.
The general VAT rate is 21 per cent (a reduced 6 per cent rate applies
to certain designated supplies). A sale of shares is generally an exempt
supply for VAT purposes. A sale of a business may be outside the scope
of VAT if it qualifies as a transfer of a going concern for VAT purposes.
The party liable to account for the VAT (ie, the supplier of the goods or
services or the receiver thereof ), if due, depends on the nature of the
supply and of the parties, and on where the supply is treated as taking
place for VAT purposes.
Employees, pensions and benefits
33 Are the employees of a target company automatically
transferred when a buyer acquires the shares in the target
company? Is the same true when a buyer acquires a business
or assets from the target company?
In the case of a transfer of shares in a target company, the employees
will transfer to the buyer’s group automatically upon the transfer of
shares (as part of a target company). If the acquisition of a business or
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assets qualifies as a transfer of undertaking, all rights and obligations
from the employment agreements of the transferring employees will
transfer to the buyer by operation of law, provided that in specific circumstances the pension entitlements of employees are excluded. If
such transaction does not trigger the transfer of undertaking rules, the
transfer of employees to the buyer should be agreed upon with the relevant employees (eg, their consent will be required).
34 Are there obligations to notify or consult with employees or
employee representatives in connection with an acquisition
of shares in a company, a business or assets?
Employees of Dutch companies may be represented within the company through a works council. Companies with more than 50 employees are obliged to establish a works council. The rights of the works
council are determined in the Works Council Act.
The works council must be given the opportunity to advise on
intended economic, organisational and financial decisions of the company (inter alia, on the divestment of an important part of the business
or a change of control over the business). The advice must be requested
at such point in time that the works council’s advice can (still) influence
the actual decision.
This means that the advice is strictly speaking to be requested
when the contents of the contemplated decision are sufficiently determined, but before such decision is actually taken (ie, generally before
a binding agreement is signed). In practice, when addressing the works
council advice in the context of a transaction, parties more and more
work with signing protocols or offer letters, or include the advice as a
closing condition (see also question 22).
If the advice of the works council is neutral or positive, the company
may start implementing the decision. If the advice of the works council
is negative, the company is obliged to postpone the implementation of
the decision for one month. During the one-month waiting period, the
works council may file an appeal with the Enterprise Chamber of the
Amsterdam Court of Appeal. During the waiting period and as long as
the proceeding continues, the company may not implement its decision. The works council may also appeal to the Enterprise Chamber if
the company implements its decision without seeking advice. There is
no specific time frame for completion of the advice process. The entire
process generally takes a few weeks (four to eight), but may take longer
if the transaction has serious consequences for the employees. In the
context of an acquisition financing and the granting of security thereunder, the statutory advice rights of a works council can also come into
play.

Apart from the works council advice procedure, the sale of shares
or assets may qualify as a merger within the meaning of the Merger
Code. The Merger Code applies if:
• at least one of the companies involved in the merger is established
in the Netherlands and regularly employs at least 50 employees;
• a company involved in the business belongs to a group of companies whereby the companies established in the Netherlands regularly employ at least 50 employees; or
• the relevant collective bargaining agreement provides for its
applicability.
Pursuant to the Merger Code, the trade unions and the Dutch Social
and Economic Council must receive a notification of the intended
decision to sell the shares or assets and should be allowed to express
their views insofar as the decision may affect employees’ interests.
Exceptions to the notification obligation apply, inter alia, if the transaction falls outside the scope of the Dutch jurisdiction of the target company that regularly employs less than 10 employees.
35 Do pensions and other benefits automatically transfer with
the employees of a target company? Must filings be made or
consent obtained relating to employee benefits where there is
the acquisition of a company or business?
As set out in question 33, in the case of a transfer of shares in a target
company, the employees will transfer automatically upon the transfer
of shares (as part of the target company). This entails that the pensions
and other employee benefits (including related liabilities) in principle
transfer with the employees. This may be different if the employees
have benefits that are provided by the seller’s group (eg, stock options).
In the case of an acquisition of assets, the main rule is that all rights
and obligations pursuant to the employment agreement transfer as a
result of a ‘transfer of undertaking’ (TUPE). As an exception, this main
rule does not apply to rights and obligations pursuant to a pension plan
if the new employer provides the employee with a different, existing
plan that already applies to its own employees or if the new employer
must apply an applicable industry-wide pension plan. It is possible that
filings have to be made to effect the transfer of certain employment
benefits or a change in pension plan (eg, notifications to the pension
provider). Depending on the exact changes to the pension scheme, a
works council may have to be asked for consent to the change.
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